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Court of Appeals of the District of Columbia 


Xo. 5089. 


United States ex Rel. Empire & Southeastern Railway 

Company, &c., Appellant, 


vs. 


Interstate Commerce Commission. 


a Supreme Court of the District of Colunjibia 

At. Law. 

Xo. 76020. 

United States ex Rel. Empire & Southeastern Railway 

Relator, 


Company, a Branch of the T. Wilce Company 

vs. 

Interstate Commerce Commission, Respo 


ident. 


United States of America, 

i 

District of Columbia, ss: 

Be it remembered that in the Supreme Court lot* the Dis¬ 
trict of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned, the following 
papers were filed and proceedings had in the abive-entitled 
cause, to-wit : 


1—5089a 


I 


o 
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1 Petition for II /// of Mandamus. 

4 4 

Filed October i.7, 1928. 

Supreme Court of the District of Columbia. Washington, 

District of Columbia. 

At. Law. 

Xo. 76020. 


United States ex Kel. Umpire & Southeastern Kailway 

Company, a Branch of the T. Wilce Company, Relator, 

vs. 

Interstate Commerce Commission, Respondent. 

Your Relator, Empire & Southeastern Railway Company, 
bv its dulv Authorized Attorney, Pavsoff Tinkoff, of Chi- 
cago, Illinois, respectfully Represents that it has been 
Operating as a Common Carrier and a Railroad, doing 
business under the name of the Empire Southeastern 
Railway Company, a Branch of The T. Wilce Company, 
an Illinois Corporation, with its Principal Place of Busi¬ 
ness at Chicago, Illinois. 

The Interstate Commerce Commision, a body politic, was 
Created by Congress to Administer Section 204, Transpor¬ 
tation Act, 1920, with its Principal Place of Business at 
Washington, D. C., and was Authorized to ascertain and 
Certify to the Treasurer of the United States the Deficit 
under Section 204, Transportation Act, 1920. 

That your Relator, in pursuance to Section 204, of the 
Transportation Act, 1920, and the Rules and Regulations 
promulgated by the Interstate Commerce Commision under 
Section 204, aforementioned, did, on or about August 18th, 
1926, File a Deficit Claim with the said Interstate Com¬ 
merce Commission, in the Amount of $3,341.16. 

2 That your Relator alleges that on or about Oc¬ 

tober 31st, 1925, your Relator legally Appointed 
Paysoff Tinkoff, aforementioned, its Authorized Attorney, 
which Power of Attorney was Filed on or about the 14th 


interstate commerce commission. 
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sion without 
Yttorney, an 
idence or to 


day of November, 1923, with the said Interstate Commerce 
Commission. ! 

That the said Interstate Commerce Commis 
granting to your Relator, or its Authorized 1 
opportunity to be heard, or to present any Ev 
Argue the Facts and the Law for the Allowance of the 
said Claim, did, under date of the 22d day |of January, 
1927, Illegally, Erroneously and l nlawfully, and without 
Warrant of Law Order the Dismissal of the Claim of your 
Relator—Empire *Y Southeastern Railway Company—on 
the ground that vour Relator was not a Common Carrier 
and subject to the said Jurisdiction of the Interstate Com¬ 
merce Commission, in that the Accounts of yjmir Relator 
were not kept in accordance with tin* (’lassilication of the 
Interstate Commerce Commission. 

That vour Relator alleges, on information i and belief, 
there was no Evidence upon which the Interstate Com¬ 
merce Commission could allege any such Finding was 
legally presented to the Interstate Commerce Commission, 
and that any such Finding is, therefore, unwarranted from 
the Evidence, and illegal, unlawful, arbitrary dnd without 
warrant of law. 

That vour Relator further states that the said Interstate 
% 

Commerce Commission has erroneously and illegally mis¬ 
construed and misinterpreted Section 204, relating to the 
definition of “Common Carrier," and has arbitrarily, wil¬ 
fully and illegally deprived your Relator of tl 
nity to be heard, and to argue the Facts before 

state Commerce Commission, aforementioned, in 
3 order to show the said Interstate Commerce Com¬ 
mission that your Relator was a Common Carrier 
under Section 204, Transportation Act, 1920. 

That your Relator further alleges, on information and 
belief, that the said Interstate Commerce Commission has 
acted on and considered as material various correspond¬ 
ence which was in the possession of tlie said Interstate 
Commerce Commission, relating to your Relator, without 
granting to your Relator the opportunity to Examine said 
Correspondence and to Cross-examine the various Indi¬ 
vidual- who signed such Correspondence, and tej show the 
Facts and Conditions surrounding the Writing ojf the Cor¬ 
respondence which the said Interstate Commerce Commis- 


e opportu¬ 
ne Inter- 
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sion had, without warrant of Law, illegally and errone¬ 
ously considered as Evidence in vour Relator's Claim. 

That vour Relator further alleges, that under date of 
* 

on or about March 4tli, 11>127, a Formal Ret it ion to Reopen 
and Reconsider said Claim was forwarded to the said In¬ 
terstate Commerce Commission, and that the said Inter¬ 
state Commerce Commission did illegally, wilfully and ar¬ 
bitrarily and without warrant of Law refuse to Reopen 
and Reconsider the Claim of your Relator without grant¬ 
ing to your Relator the opportunity to introduce any Evi¬ 
dence or Argue the Right to Reopen the Petition before 
the said Interstate Commerce Commission as to the reason 
whv the said Claim of vour Relator was illegally and un- 

lawfully Dismissed. 

* 

Your Relator alleges that the said Interstate Commerce 

Commission has deprived your Relator of a fair, impartial 

and just Hearing, as duly provided by the Due Process 

of Law Provision of the Constitution of the United States. 

Your Relator further alleges that it has repeat- 

4 edly requested and demanded the said Interstate 

Commerce Commission to Reconsider the Claim of 

your Relator, aforementioned, and that tin* said Interstate 

Commerce Commission has wilfully, erroneously and ille- 

• • 

gallv Denied vour Relator the Right to consider or re- 
consider your Relator's Deficit Claim, and that your Re¬ 
lator has a Just and Legal Claim under Section *204, Trans¬ 
portation Act, 1920 

Wherefore your Relator prays that this Honorable Court 

may issue a Writ of Mandamus, directed to the Interstate 

Commerce Commission, commanding and directing it to 

grant to your Relator a fair, impartial and just Hearing 

as provided by the Due Process of Law Provision of the 

Constitution of the United States: and your Relator further 

prays that the said Interstate Commerce Commission be 

further commanded and directed to allow your Relator the 

Right to introdnet Evidence to support said Claim: and the 

Right to Examine the Evidence introduced bv the Ih forested 
' « 

Commerce Commission, and to Cross-examine the Wit¬ 
nesses of the Interstate Commerce Commission: and the 
Right to have the said Evidence reduced to writing and a 
Record made: the Right to Argue same Orally and to File a 
Brief on the Facts and the Law, and to do such further Acts 


interstate commerce commission. 


0 


as may seem just to this Honorable Court in directing a 
fair and impartial Hearing under the Due Prodess of Law 
Provision of the Constitution of the United States; and 
your Relator further prays that this Honorable!Court may 
grant to your Relator such further Relief and Equity as to 
this Honorable Court may appear to be Jus: upon the 
Premises. 

Respectfully submitted. 

E. HARVEY AVILCE, 
President of Empire & Southeastern Rail- 
wap ('out pa it if. a Branch of the \T. Wilce 
Com pant). 

PAYSOFF TIXKOFF, 

Attornep for Empire <£ Southeastern 
Rail trap Compaup, a Branch of the 
T. Wilcc Com pant). 

X. XORMAX MAYER. 


o 


Verification. 


State of Illinois, 

Couuttf of Cook, ss: 

E. Harvey AVilce, of Chicago, Illinois, being duly sworn, 
deposes and says, that he is the President of the Empire & 
Southeastern Railway Company, a Branch of The T. AVilce 
Company, in the above-entitled Petition, and that he has 
read the foregoing Petition, and knows the contents thereof; 
and that all the Facts alleged in the said Petition are true, 
so far as based upon the Deponent’s own knowledge, ex¬ 
cept as to those matters which are stated in the Petition to 
be based upon Information and Belief, and yout Deponent 


alleges that as to those matters he believes them 

E. HARVEY 


to be true. 
WILCE. 


Sworn to and subscribed before me this 2|>th day of 
October, A. D. 1928. 

[notarial seal.] F. R. STEBBIXS, 

Notary Public. 

y Rule to Show Cause. 

# * • • 

Upon consideration of the petition of the petitioner, the 
Empire and Southeastern Railroad Company, filed herein 
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on the -Till day of October, 102S. il is bv the Court this '-"th 
day of October, 10*28. 

Ordered that tbe respondent, the Interstate ( <>nx- 
G meroe Commission, be. and it is hereby directed to 
show cause on or before the 2->d da\ ot Noxemhei, 
1028. why tlie writ of niandamus should not issue, as prayed 
in the petition, provided a copy ot the petition, and ot this 
Rule, be served upon the respondent on or before the 1st 

dav of November, 1028. 

WENDELL P. STAFFORD, 

Justice Supreme Court of the 
* District of Columbia. 

Marshal''* Dot uni. 

Served a copy of the within ride on Interstate Commerce 

Commission hv Johnston Campbell, Chairman ot ( ommis- 

sion, Personallv: 10-30-28. 

EDGAR C. SNYDER. 

T\ S. Marshal i)i and for the 

1 Dist. of Columbia, 

Bv HAROLD SCOTT, ‘ 

* 

Dcputif V. S. Marshal. 

K. 

Answer of Interstate Commerce Commission. 

Filed November 23, 1028. 


The Interstate Commerce Commission, defendant in the 
above-entitled case, hereinafter called the Commission, now 
and at all times hereafter, saving and reserving to itself, 
all and all manner of benefit and advantage of exceptions to 
the many errors and insufficiencies in the above-named 
relator's petition contained, for answer thereunto, or unto 
such parts thereof as it is advised that it is material 
7 for it to answer, answers and says: 

I. Answering the first paragraph of the petition, 
the Commission denies the legal existence of the Empire 
and Southeastern Railway Company, or that it lias ever 
operated as a common carrier in general transportation, or 


INTERSTATE COMMERCE COMMISSION. 


that it lias over done any business under any name what¬ 
ever: and the Commission says that all acts ajid deeds in 
said petition allowed to have been done by said pmpirc and 
Southeastern Railway Company were in fact and in law 
done, it* at all, by The T. Wilce Company (an Illinois cor¬ 
poration). 

IT. Answerin.fi: the second paragraph of the petition, the 
Commission states that the Interstate Commerce Commis¬ 
sion is authorized by law to administer the Interstate Com¬ 
merce Act and Section 204 and other sections of the Trans¬ 
portation Act of 1020. 

III. Answering the third paragraph of the petition, the 
Commission admits that on or about August 18, 1926, a 
deficit claim was filed with the Commission in :he name of 
the Empire & South Eastern Railway Company (omitting 
mention of The T. Wilce Company), in the | amount of 
$.‘1,341.16, purporting to be in pursuance of Section 204 of 
the Transportation Act of 1920, and the rules land regula¬ 
tions of the Commission thereunder. 

IV. Answering the fourth paragraph of the petition, the 
Commission admits that the allegations thereijn contained 

are true. 

8 V. Answering the fifth paragraph of 

the Commission admits that on or about 
1927, defendant entered an order dismissing 
but denies that said order was illegal, erroneous or without 
authority of law, or that relator was deprived pf an oppor¬ 
tunity of being heard. Further answering saifl fifth para¬ 
graph of the petition, the Commission denies tlnit the allega¬ 
tions of the petition purporting to set forth the grounds 
upon which the Commission dismissed the claim consti- 

respect fully 
•der entered 


he petition, 
Januarv 22, 
said claim, 


the petition, 


tute a full or correct statement thereof, and 
refers the Court to a copy of its report and oi 
in the proceeding, which copy is hereto attached as a part 
of this answer and marked Exhibit “A." 

Further answering said fifth paragraph of 
the Commission states that the relator filed with it in sup¬ 
port of the relator’s claim a statement which the relator 
designated as its return under Section 204 of the Trans¬ 
portation Act, 1920, which return was duly jsworn to by 
E. Harvey Wilce as president of the relator|; that there¬ 
after the relator's attornev aforesaid, in divelrs communi- 
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cations and at divers dates between the filing of said claim 
and the making of the order of dismissal aforesaid, sub- 
mitted to the Commission information relative to the rela¬ 
tor, its history, management, operations and accounting 
methods, all of which information, together with the sworn 
claim of the relator, tin* Commission considered in arriving 
at its conclusion expressed in its order aforesaid. Further 
answering, the Commission says that in said communica¬ 
tions the attornev for the relator submitted to the Com- 
mission his construction of the facts presented and 

9 argued in support of his views of the law applicable 
thereto: that no limit or restriction was put upon the 

relator or its attorney as to the nature or amount of evi¬ 
dence or argument that might be presented: that the said 
attorney on behalf of said relator, advised the Commission 
in a letter, dated December 29, 192b, addressed to its Di¬ 
rector of Finance, that lie would await decision approving 
or dismissing the claim, upon receipt of which further pro¬ 
ceedings would be taken bv the relator according to law; 
that thereafter the Commission, after considering the claim 
and the evidence and argument presented in support 
thereof, made the order of dismissal aforesaid. 

Further answering said fifth paragraph of the petition, 
the Commission states that its action upon the claim was 
based upon and warranted by the evidence presented and 
the law applicable thereto. The Commission further states 
that at no time prior to the dismissal of the claim did it 
receive from the relator or anyone in its behalf any request 
for an opportunity to present evidence in addition to that 
already submitted, or any request for permission to argue 
the claim orallv. 

VI. Answering the sixth paragraph of the petition, the 
Commission denies the truth of each and all the allegations 
therein contained. 

VII. Answering the* seventh paragraph of the petition, 
the Commission denies the truth of each and all the allega¬ 
tions therein contained. 

10 VIII. Answering the eighth paragraph of the pe¬ 
tition, the Commission admits that in passing upon 

said claim it gave consideration to certain letters in its 
possession which had been transmitted to it by Paysoff 
Tinkoff, as attorney for the claimant, but the Commission 
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denies each of the other allegations in said paragraph set 
out. 

IX. Answering the ninth paragraph of the petition, the 

19*27, after 
and recon- 


Oommission admits that on or about March 4, 
a dismissal of said claim, a petition to reopen 
sider the claim was tiled with the Commission, had that the 
Commission after consideration refused to grant said peti¬ 
tion. 

Further answering the ninth paragraph of said petition, 
the Commission says that said petition stated no facts 
which would justify the reopening or reconsideration of 
the claim, or which if proved would entitle tlije petitioner 
to have its claim allowed. 

X. Answering the tenth paragraph of the petition, the 
Commission denies the truth of each and all tin 
therein contained. 

XI. Answering the eleventh paragraph of the petition, 
the Commission admits that reconsideration of the Commis 
sion's dismissal and rejection of said claim h 
quested and demanded, and that the Commis.' 

fused such requests and demands, but t 
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allegations 


as been re¬ 
gion has re¬ 
lic Commis¬ 


sion denies that the dismissal of said claim, or its 


l, is willful, 
es that the 


refusal to reconsider same after rejectio 
erroneous or illegal; and the Commission den 
relator has a just or legal claim under Sectioi) 204 of the 
Transportation Act of 1920. | 

X1L Further answering said petition, the Commission 
says that on or about April 17, 1928, there was tiled in the 
District Court of the United States for the Northern Dis¬ 
trict of Illinois, Eastern Division, an action in equity styled 
“Empire and Southeastern Kailway Compand, a Branch 
of The T. TCilce Company, petitioner, v. United States of 
America and Interstate Commerce Commission, respond¬ 
ents,” a bill of complaint containing allegations substan¬ 
tially similar to those of the petition in this case, the prayer 
of which bill is that the order of the Commission dismissing 
said claim be set aside, annulled and declared void, and that 
the Commission be ordered to expunge said order from its 
records and to further audit and examine said claim, and 
for other relief: for a complete exposition of the allegations 
of said bill of complaint reference is respectfully made to a 
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copy of the said bill of complaint Ir reto attached and made 
a part hereof, as Exhibit “B." 

XIII. Further answering the said petition, the Commis- 
sion denies that the petitioner i> entitled to the relief prayed 
for, or any relief in the premises. 

XIY. All of which matters and 1 hint's the Commission is 
ready to aver, inaintain. and prove as this Honor- 

12 able Court shall direct, and hereby prays that said 
pet it ion shall be dismissed. 

1XTFKSTATF COMMERCE COM¬ 
MISSI OX, 

By XKLSOX THOMAS, 

Atforun /. 

DAXIEL \V. KXOWLTOX, 

Of Counsel. 

City of Washington. 

Pisfnef of ( oluittl/K 7 . >■>.* 

Balthasar 11. Meyer, being duly sworn, deposes and says 
that he is a member of the Interstate Commerce Commis¬ 
sion, the above-namedidefendant, and makes this affidavit 
on behalf of said Commission: that he has read the fore¬ 
going answer and knows the contents thereof, and that the 
same is true. 

BALTHASAR H. MEYER. 

Subscribed and sworn to before the undersigned, notarv 

i _ • % 

public within and for the District of Columbia, this 23rd 
day of November, 1028. 

[notary public. 1 ECCEXIA W. SUTER, 

Sot ary Public. 

13 Exhibit A. 

F-2649. 

Interstate Commerce Commission. 

Finance Docket Xo., 5735. 

Deficit Status of Empire & Southeastern Railway Co. 

Submitted August 18,102b. Decided January 22, 1927. 

Provisions of section 204 of the transportation act, 1920, 
found not to apply to the Empire A* Southeastern 
Railway Company. (Maim dismissed. 

Paysoff Tinkoff A Company for the applicant. 
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Report of the Cfnantission. 
Division 4, Commissioners Meyer, Kastman, anj 


Bv Division 4: 


1 A\ oodlock. 


On August 18, 1926, the Empire & Southeastern Rail¬ 
way Company filed witli us a claim under section 204 of 
the transportation act, 1920, for reimbursement in the 

dune, 1918, 
licli is sub¬ 


amount of $3,341.16, covering the period from 
to February, 1920, inclusive. In its claim, w 
scribed and sworn to by E. Harvey Wilce, as president of 
the company, it asserts that it “tiled tariffs aijd competed 


for and carried on a general transportation sc 
ing the Federal control period, that about 661 
of its revenue was derived from the traffic of 


rvice” clur- 
per cent 
i particular 


industrv, and that it connected with the Manistee & North¬ 


eastern and the Pere Marquette Railways, 
tiled annual reports with us for the years 1917 
elusive, but none for the test period, althoue) 
indicates that it was in operation durin 


Hie carrier 
to 1920, in- 
li its claim 
g the whole 


14 of that period. It has tiled neither tariffs nor con¬ 
currences with us. According to a let tier from its 


jut no appli- 
us, nor has 


attorney, it ceased operation in 1921 or 1.922, b( 
cation for authority therefor was presented to 
our authorization been given. 

We are further advised bv tlie attorney that! the carrier 

»• * - * • 

was owned by the T. Wilce Company, an Illinois corpora¬ 
tion, which was organized on March 3, 1897: tllat the rail¬ 
way company was not incorporated: and that the railroad 
was operated as a branch of the lumber operations of the 
owning company. 

In view of the fact that the carrier, although tiling re¬ 
ports with us for certain years, has not submitted its opera¬ 
tions and accounts to our jurisdiction, a question for pri¬ 
mary consideration is that of our jurisdiction ahd the prac¬ 
ticability of our exorcise thereof. While th|e definition 
of “carrier" in section 204 does not specifically exclude 
carriers engaged exclusively in intrastate commerce, a read¬ 
ing of the section as a whole justifies the conclusion that 
Congress had in mind the application of its provisions to 


only such carriers as rendered reports to us, anj 


:1 kept their 
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account.' subject to, and in conformity with, our accounting 
rules, in the test period as well as during the Federal con¬ 
trol period, (hie of tlie conditions ot the applicability ot 
the statute to a carrier is the existence of a deficit in its 
railway operating income for that portion (as a whole) ot 
the period of Federal control during which it operated its 
own railroad or system of transportation. Having met this 
condition, a comparison by months of the railway operating 
income in the Federal control period and the test period, 
respectively, is next required. The term “railway operat¬ 
ing income,'* as used in the statute, is derived from our 

accounting orders, issued under section 20 ot the 

« 

15 interstate commerce act. which proscribed in great 

detail its constituent elements and the manner in 
which it shall be made up. Failure to observe* these rules 
by a carrier subject to our jurisdiction is punishable by 
heavy penalties. Such carriers are also repaired to keep 
and to retain the records of their transactions whereby the 
correctness and completeness of their accounts for past 

vears mav be tested and continued. It is therefore rca- 

• • 

sonable to assume that Congress, in passing this extra¬ 
ordinary measure for the relief of the carriers, intended 
that we should be aided in its administration by the force 
and effect of our accounting regulations. Current admis¬ 
sion of the control of the statute raises a presumption of 
propriety which would.not otherwise exist and which can 
not be supplied by statements of a claimant, or in its be¬ 
half, made many years after the time of the transactions 
upon which the claim is based. Xor can we assume that 
Congress intended us to attempt at this time a restatement 
of the carrier's accounts or a vertilication which must in 
turn rest upon records having no stronger presumption in 
their favor. 

There is further evidence of this intent in the provision 
of section 204 which requires that— 

Railway operating income or any deficit therein for the 
test period shall be computed in the manner provided in 
section 1 of the Federal control act. 


The provision to which reference is here made applied 
only to couriers “making operating returns to the Inter- 
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state Commerce Commission." The first two paragraphs 
of section 1 of tin* Federal control act are here quoted: 

That the President, having in linn* of war taken over 
the possession, use, control, and operation (called herein 
Federal control) of certain railroads and systems of trans¬ 
portation (called herein carriers), is hereby authorized to 
agree with and to guarantee to any such carrier mak- 

( ommeree 
such Fed- 
an annual 
st aliments, 
*ar of such 


10 


ing operating returns lo the Interstate 
Commission, that during tlie period of 
eral control it shall n*c(*ivc as just compensalioi 
sum, payable from time to time in reasonable ii 
for each year and pro rata for any fractional y 
Federal control, not exceeding a sum equivalent as nearly 
as may be to its average annual railway operating income 
for the three vears ended June thirtieth, ninetebn hundred 
and seventeen. 

That any railway operating income accruing during the 
period of Federal control in excess of such justj compensa¬ 
tion shall remain the property of the Tinted Stakes. In tlie 
computation of such income, debits and credits arising from 
the accounts called in the monthly reports to the Interstate 
Commerce Commission equipment rents and joint facility 
rents shall be included, but debits and credits arising from 
the operation of such street electric passenger railways, 
including rail wavs common Iv called interurbank as are at 
the time of the agreement not under Federal control, shall 
be excluded. If any lines were acquired by, leased to, or 
consolidated with such railroad or system bejtween July 
first, nineteen hundred and fourteen, and December thirtv- 
lirst, nineteen hundred and seventeen, both i i id* 
separate operating returns to the Interstate 
Commission were not made for such lines af'tjer such ac¬ 
quisition, lease, or consolidation, there shall j( before the 
average is computed) be added to the total railway operat¬ 
ing income of such railroad or svstem for the three vears 
ended June thirtieth, nineteen hundred and seventeen, the 
total railway operating income of the lines so acquired, 
leased, or consolidated, for the period beginning July first, 
nineteen hundred and fourteen, and ending on|the date of 
such acquisition, lease, or consolidation, or oji December 
thirty-first, nineteen hundred and seventeen, Whichever is 


lusive, and 
(’ommeree 
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the earlier. The average animal railway operating income 
shall be ascertained by the Interstate Commerce Commis¬ 
sion and certified by it' to the President. Its certificates 
shall, for the purpose of such agreement, be taken as con¬ 
clusive of the amount of such average annual railway 
operating income. 

We are of the opinion, and tind, that there is no legal 
basis for tin* determination of the net railway operating 
income or deficit of the Kmpire & Southeastern Railway 
Company for the purposes of section ‘204. Having reached 
this conclusion, it is unnecessary to determine whether or 
not it was engaged in general transportation within the 
meaning of tin* section, or is otherwise qualified to sustain 
its claim. 

The claim will be dismissed by appropriate order. 

17 Older. 

Hntered January *22, 1927. 

An investigation of the matters and things involved in 
this proceeding having been had, and said division having, 
on the date hereof, made and filed a report containing its 
findings of fact and conclusions thereon, which said report 
is hereby referred to and made a part hereof: 

It is ordered that the claim of the Kmpire Southeastern 
Railway Company under section 204 of the transportation 
act, 1920, be, and it is hereby, dismissed. 

Bv the commission, division 4. 

‘[seal.] GEORGE B. McGIXTY, 


Secretary . 


Order. 

Filed November 28, 1928. 


It appearing to tin* Court that the parties of the above 
cause have agreed and stipulated to an extension of time 
for the filing of a replication to the answer of the respond¬ 
ent for the period of thirty days, it is by the Court this 

28th dav of November, 1928. 

» * 
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Ordered that tlie plaintiff be and hereby is granted an 

extension of thirty davs from the date hereof within which 

• » 

to tile his said replication. 

PEYTON' CORDON, 

Justice. 

We consent. 

XELSOX THOMAS, 

Attorney t<>r Interstate ('ommer< e Com m ission. 
X. XORMAX MAYER, ! 

Attorney for Empire d‘ Southern Rail tray Coin- 
pan y. 

18 Order. 


Filed January 3, 19*29. 


It appearing to the Fourt that tin* ]^ai*ties to the above 
cause have agreed and stipulated to an extension of time for 
the filing of a replication to the answer of the respondent 
for a period of thirty days, it is by tin* (’ourt Ids 3rd day 
of January, 19*29, 

Ordered that tin* relator 1><* and hereby is granted an ex¬ 
tension of thirty days from tin* date hereof within which 
to tile his said replication. 

WILLIAM IljlTZ. 

J asi"ice. 

We consent. 

DAXIEL W. KXOWLTOX, 

Attorney for Interstate Commerce (' on mission. 

X. X. MAYER, 

Attorney for Empire <T Southeastern Sail fray 
Company. 

Re pi teat ion. 

Filed February 1(1, 19*29. 


« 


Your Relator, United States, Ex Rel. Empire & South¬ 
eastern Railway Company, a Branch of The T. Wilce Com¬ 
pany, replying to the Answer of the Respondent, the Inter¬ 
state Commerce Commission, joins issue with tin* said Re¬ 
spondent on all matters stated in the said Answer, exclusive 
of the Admissions made by the Respondent in its Answer 
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admitting tlie truth of the Allegations in the Relator's Pe¬ 
tition. 

PAYSOFF TIXKOFF, 

Attorney for Relator. 
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Supreme Court of the District of Columbia 


Mondav, Mav 13th, 1939. 

Session resumed pursuant to adjournment, Hon. William 
Hitz, Justice, presiding. 


Come now the parties hereto by their respective attor¬ 
neys of record and thereupon, this cause comes on for hear¬ 
ing upon the petition filed herein, the rule to show cause 
issued thereon, the answer of respondent tiled and all other 
the proceedings and after evidence taken in open court, was 
argued and submitted to the court. Whereupon, it is upon 
consideration thereof, lad judged and ordered that the rule 
to show cause be, and the same is hereby discharged and the 
petition dismissed. Further it is considered that the rela¬ 
tor take nothing by this action, that respondent go hence 
without day, be for nothing held and recover of the relator 
its costs of defense to be taxed bv the clerk and have exe- 
cation thereof. 

From the foregoing judgment, the relator by its said at¬ 
torney in open court, notes an appeal to the Court of Ap¬ 
peals. Whereupon, the minimum of an undertaking for 
costs is herebv fixed in the sum of One Hundred Dollars, 
with leave to deposit the sum of Fifty Dollars with the clerk 
in lieu thereof. 


Memorandum. 

May 31, 1929.—$50 deposited by Plaintiff in lieu of ap¬ 
peal bond. 

20 Assignment of Errors on Appeal. 

Filed June 24, 1929. 

Now comes the Relator and says that in the Record and 
in the Proceedings of the said Court in above entitled Cause 
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and in tlie final Decree, made and entered therein on the 
13th day of May, 1929, there is manifest error, and for error 
the said Relator cites the following: 

(1) Tin* Court erred in excluding Evidence of| the Wit¬ 
nesses, (\ B. Mahaflie and C. V. Burnside, which endeavors 
to show Conferences between various Subordinates and 
Superiors of the Interstate Commerce Commission with the 
aforementioned Witnesses, and the Witnesses knowledge 
themselves, relating to the consideration which was being 
given by the Bureau of Finance, Interstate Commjerce Com¬ 
mission, to the Relator's Deficit Claim, on the ground that 
such information between the Subordinates and Superiors 
with the Witnesses was confidential and privileged. 

(2) The Court erred in holding as matter of Law that the 
Relator was given a fair and impartial Hearing!under the 
due process of Law in provisions of the Constitution of the 
United States, bv the Interstate Commerce Commission in 
ils consideration of the Deficit (Maim filed bv the Relator. 

(3) That the Court erred as matter of Law fn holding 
that the Interstate Commerce Commission had n<|>t erred in 
dismissing the Relator's Claim on the ground that the Rela¬ 
tor, though a Common Carrier, was not a Common Carrier 
under Section 204, in that its books and records were not 
kept in accordance with the accounting classification of the 
Interstate Commerce Commission. 

(4) The Court erred, as matter of Law, in holding, as 
contended bv the Interstate Commerce Commission, 

21 that vour Relator was not a Common Carrier under 
Section 204, Transportation Act, 1920. 

(5) That the Court erred, as matter of Law,!in holding 

that your Relator was given a fair and impartial Hearing 
under due process of Law provisions of the Constitution 
of the United States in the consideration of vour Relator's 
Petition to Reopen the Claim before the Interstate Com¬ 
merce Commission which had been denied by tluj Interstate 
Commerce Commission. | 

(6) That the Court erred in holding, as a matter of Law, 
that to be a Common Carrier under Section 204j Transpor¬ 
tation Act, 1920, that the said Carrier must not only be 
subject to the jurisdiction of the Interstate Comitaerce Com¬ 
mission, but must also file its reports and keep its account- 

2—5089a I 
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ing records in accordance with "he Interstate Commerce 
Commission classification. 

"Wherefore the Respondent Prays that tin* said Decree hi* 
reversed, and that the said Court may he directed to enter 
a decree in accordance with the Prayer of the Petition. 

PAYSOFF TIXKOFF. 

A f tonic// for Rrlator. 

M r })n 001)1tl<!. 

June-4. 1929.— Proposed Pali of Exceptions tiled. 
September 20. 1020.—Proposed P>ill of Exceptions suh- 
mitted. 

22 October 0, 1020. Pill of Exceptions signed and 

made of record. 

Designation <>} Rrmt v/ an Ay/nat. 

Filed Octol>or is. 1020. 


The Clerk will please include in the Record of Appeal of 
the above entitled cause, the following: 

(1) Original Petition for Writ of Mandamus. 

(2) Rule to Show Cause. 

(3) Answer of the Interstate Commerce Commission, 
with Exhibit “A” attached, exeluding Exhibit “IF*. 

(4) Stipulation and Order allowing Relator Extension 
of Time to File Replication. 

(5) Replication of Petition of Relator. 

(0) Order of Conn Dismissing the Petition. 

(7) Notation of Appeal by Respondent in Open Court 
and Perfection of Appeal. 

(8) Relator's Bill of Exceptions and Exhibit “A", in 

said Bill of Exceptions, same being the Fortified Copy of 

the File and Docket of Interstate Commerce Commission in 

the Claim of the Deficit Status of Empire & Southeastern 

Railwav Comnanv. Finance Docket 5735. 

• » • 

(9) Assignment of Errors. 

(10) This designation of Record on Appeal. 

PAYSOFF TIXKOFF, 
i Attorney for Relator. 
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Service of above Designation Accepted this ISth day of 
( k-1 ober. 1929. 


’T rJ 


DANIEL W. KNOWL 


29 


Attorney for Respondent. 
Su])reme Court of the District of Columbia 


T)N, 


l xiTED States of America, 

District of Columbia, ss: 

I, Frank F. Cunningham, Clerk of the Supreme Court 
of the District of Columbia, hereby certify tlnj? foregoing 

be a true 


o 


pages, numbered from 1 to 22, both inclusive, t 
and correct transcript of the record, according to direc¬ 
tions of counsel herein tiled, copy of which is miade part of 
this transcript, in cause No. 76020 at Law, wherein United 
States ex rel . Empire & Southeastern Railway Company, a 
Branch of The T. Wilce Company is Relator and Interstate 
Commerce Commission is Respondent, as the same remains 
upon the files and of record in said Court. 

In testimonv whereof I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 4th day of November, 1929. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUXXIXGIIAM, 

Clerk. 

24 In the Supreme Court of the District of Columbia. 

At Law. j 

No. 76020. 

United States ex Rel. Empire & Southeastern Railway 
Company, a Branch of the T. Wilce Compamj, Relator, 

i 

v. 

Txterstate Commerce Commissiox, Respondent. 


Relator's Bill of Exceptions. 

The above-entitled cause came on for hear 
the 13th day of May, 1929, before the Honora 


ing on this 
ble William 
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Hitz, Justice of this Court, jury being waived by stipula¬ 
tion of both parties made in open court, upon the petition 
of the relator, the answer of the respondent and the rela¬ 
tor’s replication to said answer. 

The relator, by its attorneys, offered in evidence a cer¬ 
tified copv of the file and docket ot the Interstate* Com¬ 
merce Commission in the case of Deficit Status ot Empire 
& Southeastern Railway Company, Finance Docket Xo. 
5735. submitted August IS. 1926. cited August 22. 192<. the 
documents comprising such docket and file being duly cer¬ 
tified bv the Secretarv of said Interstate Commerce Com- 
mission under the seal of said Commission, to thi* admis¬ 
sion of which certified cjopy no objection was made by the 
respondent, and same was thereupon, by the court ad¬ 
mitted in evidence as relator’s Exhibit A, and is hereby 
included in and made a part of this bill of exceptions. 

25 The relator, through its attorneys, tlum called as 
a witness on behalf of the relator Charles D. Mahaf- 
fie, who testified in substance that he was then and since 
May 1, 1922, had been Director of the Bureau of Finance 
of the respondent Interstate Commerce Commission. That 
investigation of deficit claims filed under section 204 of the 
Act of 1920 is one of the duties of that Bureau. That the 
Bureau was accustomed to report to Division Four of the 
Commission, to which Division the handling of claims un¬ 
der section 204 of the Transportation Act of 1920 is as¬ 
signed, which claims are filed with the Commission pur¬ 
suant to the Commission’s order of February 9, 1922, made 
in the Commission’s Finance Docket Xo. 1600. That when 
such a claim is filed with the Commission it is given a docket 
number in the Secretary's office and transmitted to the 
Bureau of Finance for examination and for the prepara¬ 
tion of a recommendation to Division Four of the Com¬ 
mission; and that if the claim is one which appears to re¬ 
quire an examination in-the field a request is made by the 
witness that the Bureau of Accounts make such examina¬ 
tion. 

That the annual reports of the carrier making the claim, 
the reported cases of the Commission in which the status 
of the claimant has been considered, and any other in¬ 
formation available in the files of the Commission is used 
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as a chock on the statements made by the carrier in its 
statement of its claim, with a view to the development of all 
material facts. In making* up the recommendations of the 
Bureau of Finance the information derived from the an¬ 
nual reports, the reported cases and other informa¬ 
nt) tion available in the files of the Commission, are not 
considered as conclusive, but are used as a check 
upon statements made in the claims filed and if the facts 
stated hv the claimant differ from the otlief information 
available to the Bureau of Finance as aforesaid, the car¬ 
rier is given an opportunity informally to make such ex¬ 
planation 01 * justification of the differences developed, as it 
may deem proper. 

That approximately 4(>0 carriers had tiled claims under 
section 204, and that approximately 20 of them remained 
undisposed of; that the decision in all such proceedings is 
as provided by law made by the Commission and not by the 
Bureau of Finance, which merely investigates and makes 
recommenations to the Commission. 

(b) That the relator, by its attorney, then a^ked the said 
witness to state what actual consideration had been given 
by him to the claim of the relator, which question was ob¬ 
jected to by counsel for tin* Commission upon the ground 
that tin* action complained of in the rase at bar was the 
action of the Commission, tin* actions of wljiich are dis¬ 
closed by its dockets and tiles which have been introduced 
in evidence in this case as Exhibit A, which objection was 
by the court overruled, to which action by the court in so 
overruling said objection the respondent then and there 
duly excepted. Whereupon, the witness stated that he did 
not remember that lie personally had given any specific 
consideration to the claim in question, but that he had 
read over, approved and signed certain communications 
relating to said claim, which communications are included 
in relator’s Exhibit A. 

27 (c) That the said witness Mahaffie was then asked 

by counsel for the relator to state what communica¬ 
tions were had between him and his various subordinates 
as well as between said witness and his superiors, to wit, the 
members of the Interstate Commerce Commission com¬ 
prising Division Four thereof, with reference and rela¬ 
tion to the aforesaid claim of the relator herein, which 
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question was objected to by counsel for respondent upon 
the ground, first, that such communications if made, would 
be confidential and privileged inter-office communications, 
and second, irrelevant and immaterial to the issues in this 
case for the reason that the action of the Commission and 
not that of its employees was material or irrelevant: which 
objection the court then and there sustained: to which ac¬ 
tion of the court the relator then and there duly excepted. 

('/) That said witness was then asked by counsel for the 
relator to state what consideration was given bv him to the 
petition for the reopening of tin* claim of tin* relator before 
the Interstate Commerce Commission: to which question 
the respondent, by iti attorney, then and there objected 
upon the ground that the consideration given by this wit¬ 
ness to the petition for reopening was irrelevant and im¬ 
material. since said petition for reopening of the claim 
was acted upon by the Commission and not bv the wit¬ 
ness: which objection the court then and there sustained, 

to which ruling of the court the relator bv its attornev then 

• • 

and there duly excepted. 

28 (r) Counsel for the relator then asked the said 
witness whetheii or not relator's claim was the first 

claim which had been dismissed by the Commission on the 
ground that the accounting records of the carrier were not 
in the form prescribed by the Interstate Commerce Com¬ 
mission's accounting classifications, and what had boon the 
previous practice and irulings of tlie Interstate Commerce 
Commission in cases not as substantial as that of the re¬ 
lator; to which question the respondent by its attorney then 
and there objected upon the ground that the records of the 
Commission were the best evidence as to the action of the 
Commission in prior cases: that the action of the Com¬ 
mission in other cases was immaterial and irrelevant: and 
that the question called for a comparison of the weight of 
evidence or the strength of other cases before the Com¬ 
mission with that ot the relator in this case, which objection 
was by the Court sustained: to which action of the 

29 Court the relator by its attornev then and there dulv 

• • • 

excepted. 

Whereupon said witness, Charles D. Maliaffie, was ex¬ 
cused. 
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The relator, through its attorney, then called as a witness 
in its behalf Charles V. Burnside, w ho. ciiji, > 1 1 -1 , 

sworn, testified that he then held the position of Assistant 
Director of the Bureau of Finance of the Interstate Com¬ 
merce Commission. having lield such position since the or¬ 
ganization of tin* said Bureau in 11120; that his duties in¬ 
cluded the consideration of questions of law connected with 
the work of the Bureau in the preparation of 
lions to Division Four of the Commission. 

That the claim of the Empire & Southeastern Kailway 
Company, under section *204 of the Transpoi 
1020, in accordance with the usual practice, was first con¬ 
sidered by the Section of Accounts of the Bureau of Fi¬ 
nance. in charge of Assistant Director Kawli 
claim was subsequently referred to the witnes 
considered t Do facts disclosed by the sta lemon 
filed, the correspondence and the records of 
sion relating thereto, all of which showed th 
ant's road had been operated as a branch of 
of the Lumber Company; that it had not filed ; 
or tariff schedules with the Commission prior 
that the operation of the road had boon abandoned in 1922 
without authority' from the Commission. 

From the data above referred to the witnes 
conclusion that the Bureau of Finance $ 

MO mend to the Commission that the elaifm be not al¬ 
lowed. 

That the witness dictated a letter under datc| of December 
18, 192b, (copy of which is to he found in the docket of the 

. E. Harvey' 
*as signed by’ 
other things. 


•eeommenda- 


igs; that the 
s and that he 
of the claim 
the Commis- 
iat the claim- 
lie operation 
mnal reports 
to 1917, and 


reached the 
honld recom- 


ease, relator’s Exhibit A) addressed to AD 
AVilce, President of the relator, which letter v! 
the Director of iho Bureau in which, among 
t he v iew of the Bureau of Finance was expressed that under 
the circumstances there was not such presmjiption of the 
correctness and completeness of the claimant 
would justify the Commission in certifying 
that the claim should he withdrawn. The wiltness further 
stated that in his opinion the controlling facts justifying 
the dismissal of the claim were shown by the claim itself and 
in the correspondence from the claimant relating thereto; 
that railroad accounts are peculiar in theij* nature and 
require special qualification for including knowledge of the 


accounts as 
bavment and 
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Commission's regulations: that a hearing held so long after 
the period involved could not mend the defect arising from 
the failure of the carrier to acknowledge currently the force 
of the Commission's accounting requirements and penalties 
for failure to observe them: that the statute as heretofore 
construed by the Commission does not require formal hear¬ 
ings in the disposition of such claims: that in the opinion ot 
the witness such a requirement would have defeated tin* 
purpose of the statute which was apparently intended for 
the prompt relief of carriers suffering from the ettects ot 
Federal control of the roadroads and which statute by its 
terms required the Commission to ascertain the amounts 
of the deficits of such carriers and to certify them to the 
Secretary of the Treasury as soon as practicable: to winch 
testimony of said witness the respondent by its attorney 
then and there objected and moved that same be stricken 
from the record for the reasons that the opinion of 
31 the witness stated in said testimony was irrrelevant 
and immaterial to the issues of the case at bar, which 
objection and motion were by the Court overruled and 
denied: to which action of the Court the respondent by its 
attorney then and there duly excepted. Said witness then 
testified that although 4.0(11 claims had been tiled by the 
Commission under section 204. formal hearings had been 
held in only about five cases in which the Commission 
thought that circumstances peculiar to each case required a 
formal hearing, and that the case of the relator was perhaps 
the first case in which the Commission had based a dismissal 
of a claim so largely upon the lack of character of the 
claimant's accounts, but that the precedent had been fol¬ 
lowed in various subsequent cases. 

7v) The said witness Burnside was then asked by counsel 
for the relator to state what communications were had be¬ 
tween him and his various subordinates, as well as between 
him and his superiors,, to wit, the Chief of the Bureau of 
Finance, and members of the Interstate Commerce Com¬ 
mission comprising Division Four thereof, with reference 
and relation to the aforesaid claim of the relator herein, 
which question was objected to by counsel for respondent 
upon the ground that, first, such communications if made, 
would be confidential and privileged inter-office communi¬ 
cations, and second, irrelevant and immaterial to the issues 
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in lliis case for 11 1 <^ reason tliat the ad ion of tl e Commis¬ 
sion and not Ilia! of its employees was material and rele¬ 
vant: which objection the Court then and there sustained; 
1 o which action of the Court the reialor then and there 
duly excepted. 

(r) Said witness was then and there asked by counsel 
for the relator to state what consideration was given by 
him to petition for the reopening of the claim of tin* relator 
before tin* Commission: to which question the respondent 
by its attorney then and there objected upon the 
ground that the consideration given by th< i witness to 
the witness to the petition for reopening was irrele¬ 
vant and immaterial, since said petition for reop ning of the 
claim was acted upon by the Commission and not by the 
witness: which objection the Court then and there sus¬ 
tained, to which ruling of the Court the relator by its at¬ 
torney then and there duly excepted. 

Whereupon said witness, Charles V. Burnside, was ex¬ 
cused. 


The relator then called as a witness John C|. Freeland, 
who, being first duly sworn, testified that he wa|* Assistant 
Chief Accountant and Auditor connected with (lie Bureau 
of Finance of the Interstate Commerce Commission, but 
that ho had had no connection with any action by the Bu¬ 
reau of Finance or by the Commission upon the claim of 
the relator under section 204 of the Transportation Act, 
whereupon said witness, John C. Freeland, was excused. 

Whereupon the attorney for the relator addressed the 
Court and presented arguments on behalf of the relator; 
at the conclusion of which argument on behalf or the relator 
the Court stated that he did not think that the [relator had 
made out a case upon the law or the evidence ;ind without 
stating specific reasons for the action announced that he 
would find the issues involved in the case in favor of the 
respondent and would dismiss the petition for writ of man¬ 
damus and directed that order be drafted accordingly. 

Whereupon your relator contends that the Court erred 
in sustaining objections to questions asked by counsel for 
the relator as above set forth and in finding ttye issues of 
law and fact in favor of the respondent and dismissing the 
petition for writ of mandamus, tendering this itjs bill of ex- 
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eeptions to tlu* action of the Court in tlie various par¬ 
ticulars above set forth, and prays that same may be 
settled and sinned and sealed by this Court and made 
>art of tin* record in this case; which is accordingly done 
this Pth dav of October, 1929, nunc pro tunc. 

WILLIAM HITZ, 

\,Jmlfjc of the Suprente Court 
1 of the District of Columbia. 

X. X. MAYER, 

Attorney for the Relator. 

Approved. 

XLLSOX THOMAS, 

Attnnuy for Respondent, 

34 Filed Jtin. 24; 1929. Frank E. Cunningham, Clerk. 


Interstate Commerce Commission, Washington. 

i, George 1>. McGintv. Secretarv of the Interstate Com- 

merce Commission, do herebv certifv that the attached are 

» % 

true copies of tin* following: 

Return of Empire 1 w Southeastern Railway Company 
nude’* Seel ion 204 of the 'Transportation Act, 1020, filed 
Angus! ! s , 1020. 

Report and order of the Commission filed and entered 
January 22. 1927, 

Petition for rehearing received March 7, 1927, and order 
of the Commission entered December 12, 1927, denving 
sann*. and 

Copies of correspondence respecting the claim, in Finance 

Docket Xo. 7>73.">, Deficit Status of Fni])ire Southeastern 

Railway Co., tin* originals of which are now on file and of 

record in the office of this Commission. 

in witness whereof i have* hereunto set mv hand and af- 

* 

fixed tiie seal of said Commission this 23rd day of April, 
A. D. 1929. 

Seal Interstate Commerce Commission.] 

- GEORGE B. McGIXTY. 

Secretary of the Interstate Commerce Commission. 


(Here follow diagrams marked pages Xos. 3b, 36, 37, and 

38.) 




Southeastern Railway Company &c., ) 

vs. Appellant, )page No.35 

Interstate Commerce Commission. ) 


PAYSOFP TIN KOFF & CO 


CERTIFIED PUBLIC ACCOUNTANTS, CH 1C 

RETURN UNDER SECTION 204 OF THE TRANSPORTATION A#; 1< 


Name of caiTier .Sgplre & South mm rywwpjmy 


‘f/ViANCE DOCKET K0. 


Name and address of officer making return. 


»....Snpirtt,..Uichigan 


tttfOOTGTnrss' 


1. Was respondent a common carrier hy railroad daring the period of Federal control?. If so, state 



upon' in support of such status... mad. 

•tlon service 


.and.. jpoppyi&fcL.. for.. Rud.. -carried.. on... a. geileral.. 'transporter. 


mm 

*».. w 




•r-»- 


2. Was respondent during such period engaged in general transportation?.....TOR—.... 

3. If respondent claims to have been engaged in general transportation, did it carry both passengers and freight?..!.Tea. 

4. f)id respondent carry a variety of freight traffic for the pnblic generally and not merely the*special traffic of a particular industry?.....Yea. 

5. If respondent served primarily a particular industry, what per cent of its total freight revenue was derived from the traffic of such in 

. dustry?..**£@1... 

C. Did respondent compete for traffic or connect with a carrier under Federal control?.. ...Tai... 


*v— 


*c~ 


point or points of connection.M*--A- aad PerfiIfiarqu«t‘tR 


If so, name the terrier or carriers and the 
< • 


7. Was respondent operated by electricity?... . Ho . If so, was its principal source of operating revenue urban? suburban or interurban pas- 

• senger traffic or sale of power, heat and light, or both?.....*. t . 

The term railway operating income (or deficit) in this return is to be understood in accordance with the definition In section 209 of the Trat sportation 
Act! 1920. 'That section provides that certalif adustments are to be made in operating expenses. Provisionally,- the maintenance and other expenditures as 


-actually accrued should be used in computing railway operating income for the purpose «»f th>s return. Information regarding maintenance expenditures 
from' July 1, 1914, to February 29. 1920. is to be given in a table as indicated herein. Respondent should dndieate any modifications which should be made 
; in order to present a true statement of railway operating income or deficit. 

1 /vL t ♦ ^ ®*<**A/I (4 * * A* VA^ASMA If Am« alt A(«1^ Ka 2 




‘‘Debit, 


‘credit/* or other reverse It ex? 8 should be entered in red ink. 

L Railway Operating Income, or Deficit, during Private Operation, by Months, January, 1918, to February, 1920. 


♦ 

Year and 
_ piontjh. 

Railway operating 
revenues. 

1 

1 

f 

1 

l 

Railway operating i 
yxpenses. 

I 

Railway tax ac¬ 
cruals. excluding ’ 
war taxes. 

..., , Hir^of freight ears 

l.nroI|ectil»le and other equipment 
railway l • ^ntg —net debit ; 

revenues. • * or credit. ; 

V 

I 

Joint ftcillfy rents , 
— net debit 01 

•redit. ; 

< 

Net railway oper¬ 
ating income or 
deficit. 

1918 

$ ' c. 

$ \ c. 

5 r. 

S c. $ 

c. 

$ c. 

S ! c. 

January .i 







1 

February 1 

1 

a 


• • 

t • 

a 






O 


O • 

» 

XT0 rAh 







• 

iUtU LU;. 




0 


♦ 

‘ 

A nril 







• 

. 


• 


♦ 

( 

• - 


Maj,. 




.. .. 





June. 

July!. 

* I -« 

^August. 

September 
October. 

» X 

November.. 

* i 

December.. 

• * i 

12 months. 

* 1919 

January...... 

Vfhnrarv.... 


75.58.263.50. 


►-.— 


. ..—.—.—.UUHL 

.,766.11.1,179*4.7..* .‘..413 j3«_ 

JSSuSSL i,Qia.23._ r™—231.0a_;. 1 __jaziaa. 

.318,35.llLflfiiUA......----fiQSiSML 

_fiQ0*71_.—..723*75..--:...-.r-*.-.—123jiQ4_ 


447*26 

980.45 


1 , 407*15 

2 , 240. 9 0 




—.959*881 


292. 8 0 


3,723,36. 


1Q 






.5.73*8.81._.;.....476*00. 

- gT j32 




—.....--— f—-2 47< QSL- 

















































































Southeastern Railway Company &c 
vs. Appellant, 
Interstate Commerce Commission. 


Year and 
_ jnontb. 


Railway operating Railway operating J Railway tax at- l7nroileotii>le ! amfothcrequipment Joint ftcillty rents i Net rallwav oper 
revenues. expenses. • cruals. excluding ’ railway I rent *—net debit —net debit 01 j ating Income or 

* \rrnr fnros rartmiH ... . r. 


war raxes, 


revenues. 


• or credit. 


eredit. 


deficit. 


1918 s 


c. $ 


c. $ 


c. S 


c. $ 


c. $ 


c. $ 


January. 


February 

MqrCh...... 

April.. 


Mar.- 

- . c * 


Julv. 

* " — t 


June.75.58.....263*50.... . UbtOSL 

.1 u ....—.-78S..11..1^179.47..-...-.....4X3.36 

August...!..456,90..11,013.23....i..... *—231.00.’... 7S7 .iaa 

September .395*35....’..1,002,19........*....*.....605*?4_ 

October..—.-.6ffli*.71_.323.75. ...—..x. r .*......123iQ4_ 

November.. -..447.26 -.1,407,15.-.-..•’* i..959i89_ 

rJcemi^r_ 98 0.65—- ’ 2 , 240, 9 0---- 292, 8 0 --- 1.553^25 


October. 

V r 

v 

November.. 


December. 

* 

12 months. 

• 1919 

January...... 


February..* 


March. 


April.......... | 

M;yr.- 

.Jupe. ; .....-•• 

Jujy.- 

August. 

September... 


October. 


November... | 
I*eceraber.,. 


..5.7.3.S.8.8...476»QQ.. 

..364*3.9..—.—£7+32 

...._171*28. 62 * 2 T - - 

.—656*24-.28S«45-! 

..282+06----595;36 

....43.4 a 13.3.70+68... 

..349+93..223+15... 

..503+29.453+59-- 

..73.Q+5.3.IL-2!76+22.. 

_.1*132+9.1...334+29-- 

_1+00.8.48.3._474+54 


-90+60- 


'20+40- 


.. JUm&L 

* 1 

•j-.—247407. 

...109^WL 

_3.70*73L 

—- 


.—l_. 




_1._. 4 . 


—j—j- 



12 months. - 
1920 

January.- 


107.83 


.150,28-1 


.18.QL91-. 


February. 



2 months. !- 


Total 

2f> months. 


11*208,90 


12,897.37 


180,91 


35 
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|L Railway Operating Income, or Lteflnt, by Months, Three Years Ended 30, 1917. 


Year and 
month. 


1914 
Jnly w .. 

i 

August. 

September.. 

October. 

November... 

December... 

1915 

January. 

February.... 

March. 

April.. 

May...*_ 

June__ 

12 months 

July.. 

August. 

September. 

October.. 

November... 

Dec-ember... 

1916 

January. 

February.... 

March. 

April. 

May.—. 

June............ 

12 months. 


-4 


Railway operating 
revenue*. 


' c. 


Railway operating 
ex pen Ren. 


Railway tax ac¬ 
crual*. exeluding 
war taxes. 


,, .... Hire of freight earn * . .... 

T ncollectlhle aM( j other equipment* Joint facility rent* 

railway rent a- -net debit ~ net «*el»it or 

revenues. or credit. credit. 


Net railway oper¬ 
ating income or 
deficit. 


C. 


c. 


c. 


> G 

00 

July_ 


! G 

> G 

* 


» 4-3 


August. 


1 OT 

Of 

• ' • 


3? 

-P 

September.. 

i 

G 

co 

• 


' r£ 

G 

Oe tclior. 


-P 

0 

♦ » • 


2 

-P 

November... 


o 

G 

• - , 


> co 


DccouiIkm*... 

*1917 

Jitdftnrv 

1 


.....3*646*21..535.43 

.. m>M .1.P47.22 

_714,99. 675,56 

.920.45 .. 1,747.20 

.333.70. 528.15 

.699.80-. 629.41 


S c. $ | c 

.3,lUj*48 

.. .78,75 . .451.60 

39*48 

• •••••••••••••*••* ••-••••••••••*•••••••••■ .. ... 

.826.75 

..205*55 

-108.45. 38.06 


1,566*37.1,367.41 

.9-75*67.1,657.60 

-.2,-798*41.1,122.40 

1,137.10.1,157.84 

.602.08..877.90. 

-4,413.37_61.7.49 


22.50 176*46 

. 681 .93 

...1,676*01 

.38.25-. 58.99 

.. 2.75.82 

3,795.88 


48^83*32- -1 1* 96 3*61 


.489*85-..... 784.01... ..89.4*16 

.714*53...1,144*55. .|.:.12.7*35...i.i_ 3&iiZ* 

746*31-.1*073*84.. .1....i.i.327i53 

440,46.563*23. 122*77 

655*23--393.21..-.99*90..162*12 

642*31..772*91 130*60 

! 711,105 

..49fiii55 

..234,16 

18*90. 75*52 

. 147;1S 


.474*31....1,161*51 

.527*73.1,018*48 

.404,13. 638*29. 

1*2.74*07.1,179*65 

.719*57..-.866*76 

—505,72 _ 891.77 


23*85 


4,694.^ 


-365*14.-.699*06 

-446*27 .—... 


jtasuxi 

.....'15*75 


_:386*.Q5 

^,_-_--3*153*8i 

. 349*67 

.147*41 

1,038,4£ 


829*03...458*13..'18*00.:.......352.9C 

.833*61-‘.329.54...*.5.04*0; 

,034*33.‘. *764.65 . .15*30..254.31 




523-12. 


213-* 


V 




































































































F7 

o 

• ■» 


•8 G 

O 
•*—1 

£ as 

o< + as 

-*-3 «H 

-S G S 
O a! = 
O rM C 
rH O 
>> 0 
G? G. C 
5 CL O 

i—! < G 
•H Q 

C3 £ 

^ £ 

C 

G * O 
G 53 
© > 0 


October.... .-440*46..563*23. ........•.....'....’..4UM.U 

November... .. 655*23.393*21 .-.-..99*90-.162*12 

December... - 642*31. ..172*191..1.*_.'..-.130*60 

1916 ! ' | i I* 

J ftim ftry...... 4.74*31..-.1*161*51.23*85....Tll[.05 

February—..527*73..1,018,48.-.-. .49fiL75 

March.. .404*13.-.- -638*29.....2.34,16 

April.-..1*2.74.07.i.1,17.9*65.. .18*90. 75*53 


.. 1 2 2*77 

99*90..162;i2 

.;. 13.0*60 


7121*05 

. 490 * 7 * 


March. 

April. 

May.—. 

June............ 

12 months 


719*5.7..866*76 


• t 

• • • • 1 

July _ 

9 --- 

- w -- 

.*. .699^06 . 

>■ 

» 

rt 

446*27 

... ~593«6g . 

September 

2 T 017*97. 

. 979*52" - 

Octcl»er . 

f .-8S9..03 

.458-.13 

♦ 

November. 

’ .ft33.6i 

..389*64 

a » 

Docomlior 

' j . 1*034*33.. 

. \ 764*65 .. 

*1917 



Jaiiilnry... 

.737^06 

. 583.18 

February. 

. 543.77 

. 1,388.13 

March. 

.861.04 

2,004*63 

Aprfl. 

! . 643*78 

. :i,2i5.aa. 

Msty.. 

. 1,181.85 

1,236*94 

• 

June. 

-_ ±>151+29 _ 

.11*723*12_ 


. 147il9 

__ 38.6*05 

M 3*163.88 

'15*75. 349.67 

.. 147.41 

. 1,038*45 

'18*00. 352.9C 


15*3Q. 


.65*70 

122,55 


.254.3* 

... 213.9! 
838;3.£ 

1,209*25 

694.65 

115105 

.-.621123 


12 Tmmlhs 


1Q+SB5+2A 


*In connection with Table II nltove. state whether the increased wages accruing under the Adamson Wage Lgw foij the first six months of 

1917 are Ineluded in the operating expenses shown for such months.. If not, the amount of such wage increase for these months 

» 1 • • « r • 

should 1 h» stated below. The amount of war taxes for the calendar year 1917 should also lie shown. This information is required in order that 

corrections may l«* made avoiding to the interpretations which were adopted hy the Coin mission 4 in computing‘the standard return of roadt 

under Federal control. one-half of the w’ar taxes of 1917 and the Adamson law increases In Vngetf for six months! lx»fnjt regarded an deduction! 

for the test period. 


Adamson law increases in wages for January to June. 1917. $. . .. DO-CSH0t apply 

War taxes for 1917 ... 
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The net railway operating income of each morph. January to June, 1917, should be decreased by (£ one-twelfth of the war taxes of 1917 
an^0^) the Adamson law wage incrWtsos accruing for the month, after which the three-year average* net railway operating Income or deficit 
should be computed for each month and entered below. 


railway oi>erating income January to June. 1917. ns modified: 

January, $...; February. $. . 

.. May. $..; June. $... 


: March. $ 


April. $. 


Month. 


J Tlin*»*-.v«*:ir average n*‘t railway 
<U«erat iug tto'otno or deficit. 


4antfirry. 

February . 

March. 

April. 

May. 

June- -- 



106.85 

* 

! July. *. .. . 

670.34 

j 

1 August ... 

77.52 

S < M • i j < 1«• ?• 4 

226,04 

* 

; i »* t*>bci 

17S.37 

• • 

t 

\«»v i'in!‘i'i . t 

929.36 

. * 

1 ►••ojulwr . 


Three-yenr average net rotlwiiy 
ojiernttng Income or deficit. 


828JS4. 

385.43 


250Jll. 
198,87 

290,58 

28,5ft. 


,* The text period r**t ’ir ii i h- the • :i ** * <>> :• • • • .. i. 

whole of, the ton; period. n»e.ins ;t< rrt»l.v:i\ opoi * i • i 
fug ichieli tin* carrier j»,*x^ix . : ii i 


> • • t :» . • i — \ si• !*i of t rui.xponn f<>r at leant year during. hut not for the 

. t 1 1,*- !*r »lt< * on«-<p • ndlng in*, ii mix dnrng the text period taken together, dor- 

* 

III. !5r:rrluination of Net Deficit. 


>V*ntli during which 
carrier operated its 
f property. 


Mn*<i • tx i • • r:tr* **r, 
I S*'l* N(r(. l 


• miits ' * I ’*. i' •*! States 
* < i >. n.» 


Month during which 
earner op rated its 
P~oi>. r; y. 


Credit* to carrier. 
fS<»o Note A.) 


Credits to I’nlted State*. 
(See Note B.) 


^ O January. 

Ps »H 

C 02 

ctJ ^ 02 February.. 

Ou -P *H 

o c Jl.IKU. 

o r-uo 

rH o Ay rtf. 

>5 © 

C5 O \t nv 

>0.0 Mj -V. 

H <f 

• 

• 

\ 

. 

• 

i 

i 

'j 

0 7 1 O O ’ f 

January 

1 

; F.'vrunr 

. 

March 

. 

April 

J 

May_ 

• 

© June. .. 

, 311*83 

June... 




it £ . • 

q July. ... 

1*235.90 

Jufv. 

0*0 

k W August .. 

' 401.90 

♦ 

A mrust. 


I- 

m 

.. . 

• 

SeptemlM»r.. 

ST* 

WSm 

-P 

. 


V) 

Oct<U*or. 

1 

,c 


-p 

© 

* 

2 

-P 

NovcjnlnT. 

o 

C 

. 

CO 

M 

jJeerml>er. i 



. 


1*250.47 

1.581.81 


Sop. elli!*cr 
( u-i> »l m*i* . .. 
NovcinlK-r. 
I >iN-cml*cr 


865,91. 

716,16 


435 



































Southeastern Railway Company &c 
V3. Appellant, 
Interstate Commerce Commission* 
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Year and month. 


Au^ruft^*. 
September. 
October— 
Noremoer.. 
December... 
fc 1 

January— 

r - / • 

February.^ 


Charge* to operating expense*. || 

_._.___ 

Maintenance or way end 
strnctnrae. 

Maintenance of 
eQQioment. 

t '• 

120 r 94 

$ r* 

183455 

7 15 

146172 

70,23 

l t 17?f25 

...... 19|i70 

lQijQfv 

_..._150. 

231483 

21192 

7 

292100 

♦ 

L_ 264^91 

457.95 

19flk2S 

_287,50 

L_ .. . 96446. 


Chargee to operating expense*. 




Year mad month. 


1917. 

January- 

February- 

March--- 

April___ 

May__ 

June....—........... 

July_... 

August.. 

September... 

October. 

November. 

December.. 

1918. 

January... 

February.... 

March-- 

April—————. .^ 

May.. 

June- J 

July_ 

August_ 

September_ 

October- 

btovember..| 

December_ 

1919. 

January..... 

February.._. 

March.—.— 

April___ 

May.. 

Jvne.-. 

July. 

August—. 

September. 

October. 

Noveml>er... 

December. 

1920. 


Maintenance of way and 
structures. 


Maintenance of 
equipment. 


... 415 . 425 ' 
_43£l*J5Dl_ 
...5S.?i45j_ 
.84427... 


<• 

_2iLlQ. 

_.47»85. 

28|01 

_3aSo. 

juilw 

.Siitt. 

.J-__ 


i 

.. . i • • 


..384i29. 

_r 4 ... 

.19.0.i.Q0.j .. 
.Z7.9.iSO..L. 
.6UL&LL 


...ar.r.a..-j- ■ 

iAC !4fi I 


...70 

2234 

. | ..... 

.50*40 
JJilt 
_25.405. 


Mtd&j. 


i TS 


304.92 

121.88 


251.89 


i i 

f « 


116,13 


...I.-i. 

4 


164.75 
109.20 | 

mMl 


83477i 
117.62x 
114.00 
139.50 
138.00; 


■..tt.x. 

< i 


13,35 

2,00 

22.65’ 

3.28 

• a • ...a... . mm* 

28*85 

. "r.. 

4 

,80 

1.30 

2460 

....•.••■j ^ « 

3*35 

X3j.80 


. 


3jj30 


January. 

February 


i 








































































united States ex rel Empire & 
Southeastern Railway Company &c 
vs. Appellant, 
Interstate Ooinrne rco Cotnml 3s ion 



September 
be 

Noveml>er. 

December. 

IS 

January.. 

February... 


17*28j. 


3^30 


*tat* or. ^...XlchigRQ_ 

Couittt of. Litla&fta.... 


The foregoing report must be verified by the president or other chief officer of the respondent. 

OATH. 




. -.—makes okth and says that he is the.PfcBJiA&GXrt... 

(Official title of tho ritlliM't.) 

.. 

iV . . . , , (Exact legal title of the respondent.) 

that fie has carefully examined the foregoing report; that all statements of fact containe<U!b the said report are true and correctly present till 
railway operating income or deficit of said company for the periods covered. jf / 9 


Subscrtfg^and sworn to before me, a. 

till*-- dfl J r ot ..192.(».. 

My commission expires 



yyfSlKimtnre of affiant.) 

m ana for the State and county above named, 


[seal.) 

38 
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INTERSTATE COMMERCE COMMISSION. 


F-2649. 


r I 


27 


Interstate ( ommerce ( ommission. 

l 

i 

Finance Docket Xo., 5735. 
Deficit Status of Empire Southeastern R 
Submitted August 18, 1926. Decided Jamuirvj 

/ • i 


MLWAV Co. 


22, 1927 


stern Rail- 


! > rovisions of section 204 of the transportatioji act, 1920, 
fonnd not to apply to the Empire X' Southe: 
way Company. (Maim dismissed. 

i 

Paysoff Tinkoff & Company for the applicant 
Division 4. Commissioners Meyer, Kastman, and 


Report of the Commission. 


Bv Division 4: 


AVoodlock. 


n Railway 
1204 of the 


On August 18, 1920. the Empire & Southeaster 
Fompauy tiled with us a claim under section 
transportation act. 1920, for reimbursement in the amount 
of 85,541.16, covering the period from June, 1918, to Feb¬ 
ruary. 1920. inclusive. In its claim, which is jsubscrihed 
and Mvorn to by K. Harvey AVilce, as president (|>f the com- 
panv. it asserts that it “tiled tariffs and competed for and 
carried on a general transportation service" during the 
Fedora! control period, that about 668;; per cent of its reve¬ 
nue was derived from the traffic of a particular industry, 
and that it connected with the Manistee & Northeastern and 
the IVro Manjuette Railways. The carrier filed annual 
reports wit 1 i us for the years 1917 to 1920, inclusive, but 
none for the test period, although its claim indicates that 
it was in operation during the whole of that peripd. It has 
filed neither tariffs nor concurrences with us. According* 
to a letter from its attorney, it ceased operation in 1921 
or 1922, but no application for authority thereto^ was pre¬ 
sented to us, nor has our authorization been givdn. 

AVe are further advised bv the attornev that the carrier 
was owned by the T. AVilce Company, an Illinois corpora¬ 
tion, which was organized on March 3, 1897: that the rail- 
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U. S. EX REL. EMPIRE & S. E. RY. CO. VS. 


way company was not incorporated; and that the railroad 
was operated as a branch of the lumber operations of the 
owning company. 

In view of the fact that the carrier, although tiling re¬ 
ports with us for certain years, has not submitted its op¬ 
erations ami accounts to our .jurisdiction, a question for 
primary consideration is that of our jurisdiction and the 
pract icabilit v of our exercise t hereof. \\ htle the deti- 
40 uit ion of * * ca rrier " in sect ion 204 does not speei hen lly 
exclude carriers engaged exclusively in intrastate 
commerce, a reading of the section as a whole justifies the 
conclusion that (’engross had in mind the application of its 
provisions to only such carriers as rendered reports to us, 
and kept their accounts subject to, and in conformity with, 
our accounting- rules, in the test period as well as during the 
Federal control period. One of the conditions of the ap¬ 
plicability of the statute to a carrier is the existence of a 
deficit in its railway Operating income for that portion (as 
a whole) of the period of Federal control during which it 
operated its own railroad or system of transportation. 
Having met this condition, a comparison by months of the 
railway opera ing income in the Federal control period and 
tie* test period, respectively, is next required. The term 
**railwa> operating* income.*' as used in the statute, is de¬ 
rived from our accounting orders, issued under section 20 
o’* the interstate commerce act, which prescribed in great 
detail its constituent elements and the manner is which it 
shall be made up. Failure to observe these rules by a car¬ 
rier subject to our jurisdiction is punishable by heavy 
; !■;:;!Itie>. Such carriers arc also required to keep and to 

vinin tin* records of I their transactions whcrcbv the cor- 

% 

rectnoss and completeness of their accounts for past years 
may !><* tested and confirmed. It is therefore reasonable to 
assume that Congress. in passing this extraordinary meas¬ 
ure for the relief of the carriers, intended that we should be 
aided in its administration by the force and effect of our ac¬ 
counting regulations. Current admission of the control of 
tin* staiute raises a presumption of propriety which would 
not otherwise exist and which cannot he supplied by state¬ 
ments of a claimant, or in its behalf, made manv vears after 
the time of the transactions upon which the claim is based. 
Xor can we assume that Congress intended us to attempt 
at this time a restatement of the carrier's accounts or a 


interstate commerce commission. 
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verification which must in turn rest upon records having* 
no stronger presumption in their favor. 

There is further evidence of this intent in the 
of section 204 which requires that — 


provision 


n for the 
lovided in 


Railway operating income or any deticit there] 
test period shall he computed in the manner pr 
section 1 of the Federal control act. 

The provisions to which reference is here made applied 
only to carriers “making operating returns to 1|he Inter¬ 
state (’ommerce Commission." The first two paragraphs 
of section 1 of the Federal control act arc* here quoted 

That the President, having in time of war taken over the 
possession, use, control, and operation (called lie 
oral control) of certain railroads and systems of 


tat ion (called herein carries), is hereby authorized 
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to agree with and to guarantee* to any suet 
making operating returns to the Interst 
mom* Commission, that during the period of sue 


control it shall receive as just compensation an annual 


rein Fed- 
transpor- 


h carrier 
ite Com- 
i Federal 


ailments, 
r of such 


sum, payable from time to time in reasonable ins 
for each year and pro rata for any fractional ye* 

Federal control, not exceeding a sum equivalent jas nearly 
as may he to its average annual railway operating income 

for the three vears ended dune thirtieth, nineteen hundred 

« 

and seventeen. 

That any railway operating income accruing during the 
period of Federal control in excess of such just compensa¬ 
tion shall remain the property of the United Slates. In 
the computation of such income, debits and credits arising 
from the accounts called in the monthly reports to the In¬ 
terstate Commerce Commission equipment rents and joint 

faeilitv rents shall be included, but debits and credits aris- 
• • 7 

ing from the operation of such street electric passenger 
railways, including railways commonly called int|erurbans, 
as are at the time of the agreement not under Federal con¬ 
trol, shall he excluded. If any lines were acquired by, 
leased to, or consolidated with such railroad or system be¬ 
tween Julv first, nineteen hundred and fourteen,! and De- 
• # 7 

cember thirty-first, nineteen hundred and seventeen, both 
inclusive, and separate operating returns to the interstate 
Commerce Commission were not made for such lines after 


v 
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such acquisition, lease, or consolidation, there shall (before 
the average is computed) be added to the total railway op¬ 
erating income of such railroad or system for the three 
years ended June thirtieth, nineteen hundred and seven¬ 
teen, the total railway operating 1 income of the lines so ac¬ 
quired. leased, or consolidated, for the period beginning 
duly first, nineteen hundred and fourteen, and ending on 
the date of such acquisition, lease, or consolidation, or on 
December thirty-first, nineteen hundred and seventeen, 
which ever is the earlier. The average annual railway op¬ 
erating income shall be ascertained by the Interstate Com¬ 
merce ('ommission and certified bv it to the President. Its 

« 

certificates shall, for the purpose of such agreement, be 
taken as conclusive of the amount of such average annual 
railway operating income. 

We are of the opinion, and find, that there is no legal 
basis for the determination of the net railway operating 
income or deficit of the Empire & Southeastern Railway 
Company for the purpbses of section *204. Having reached 
this conclusion, it is unnecessary to determine whether or 
not it was engaged in general transportation within the 
meaning of the section, or is otherwise qualified to sustain 
its claim. 

The claim will be dismissed by appropriate order. 

Order. 


Entered January 22, 1927. 

An investigation of ! the matters and things involved in 
this proceeding having been had, and said division having, 
on the date hereof, made and filed a report containing its 
findings of fact and conclusions thereon, which said report 
is hereby referred to and made a part hereof: 

42 It is ordered. That the claim of the Empire & 

Southeastern Railway Company under section 204 
of the transportation act, 1920, be, and it is hereby, dis¬ 
missed. 

Bv the commission, division 4. 

' [seal.] GEORGE B. McGINTY, 

Secretary. 
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43 Petition for Rehearing. 

Before the Interstate Commerce Commission 
Finance Docket No. 073a. 

In re Deficit Status of Empire and Southeaster^ Railway 

Company. 

Petition. | 

I 

Conies now the Petitioner in the above-entitled Proceed¬ 
ing, respectfully Representing that this Petition l'or a Re¬ 
hearing of the above Proceeding be allowed, based on the 
following Allegations of Fact: 

(1) That the Petitioner, the Empire and Southeastern 
Railway Company, was a Common Carrier, Operating as 
a Branch of The T. Wilce Company, a Corporation duly 
Organized under the Laws of the State of Illinois, on 
March 3d, 1897; 

(2) That the said Empire and Southeastern Railway 
Company was not Incorporated, and that the sal 
and Southeastern Railway Company Operated it; 

Railroad in the State 1 of Michigan, said Line of 
being about 10.94 miles in Length, running frorq the City 
of Empire, Michigan, to Empire Junction, Michigan; 

(3) That the said Petitioner has Filed Annual Reports 
with the Interstate Commerce Commission, covering the 
Years 1916, 1917, 1918, 1919 and 1920; 

(4) That the said Empire and Southeastern! Railway 
Company was principally constructed to Transport Lum¬ 
ber owned by The T. Wilce Company, the Corporation 
aforementioned, from the Forest, where the Lumber was 
cut, to the Stations at Empire and Empire Junction, where 
connections were made with the Manistee & Xorilieastern 
Railway and the Pere Marquette Railway; 

(5) That the said Empire and Southeastern Railway 
Company held itself out as a Common Carrier, and also 
engaged in General Transportation of Freight from Em¬ 
pire to Empire Junction, aforementioned, and filed Tariffs 
for such Service with the Interstate Commerce j Commis¬ 
sion, and the Railroad Commission of Michigan!: 


1 Empire 
s Line of 
Railroad 


on 

• ' — 
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((j) That the said Petitioner, on or about August 18th, 
1920, Filed a formal Deficit Claim under Section -04, 
Transportation Act, 1920, requesting a Reimbursement of 
$:>,:>41.1(h in accordance with the Provisions thereof, cover¬ 
ing the Period from June 20th, 1918, the date of Relin- 
quishment of Federal Control, to February 29th. 1920, the 
date of the Termination of Federal Control; 

(7) That the said Umpire and Southeastern liailway 
Company was taken under Federal Control by the Direc¬ 
tor (leneral of Railroads on January 1st, 1918, and 

44 was formally Relinquished from Federal Control by 
the Director General of Railroads on June 20th, 1918: 

(8) That the Interstate Commerce Commission, through 
Division 4. under date of January 22d, 1927, Ordered the 
Dismissal of the said Claim of the Empire and Southeast¬ 
ern Railway Company, Finance Docket Xo. 7)735, on the 
ground, in substance, that the said Empire and South¬ 
eastern Railway Company was not a Common Carrier as 
defined in Section 204, :in that the said Empire and South¬ 
eastern Railway Company was not subject to the Jurisdic¬ 
tion of the Interstate Commerce Commission—holding, in 
substance, that a Carrier to come within the meaning of 
Section 294. Transportation Act, 1920, must, during the 
Te<t Period and Federal Control Period, be subject to the 
Jurisdiction of the Interstate Commerce Commission: 
which Report of the Commission, dated January 22d. 1927. 
is Incorporated herein by Reference: 

(9) That your Petitioner contends that Division 4, of the 
Interstate Commerce Commission, was in Error in Dis¬ 
missing the said Claim of the Empire and Southeastern 
Railway ('ompany, on the following grounds: 

(a) That the question as to whether a Carrier was or 
was not subject to the Jurisdiction of the Interstate Com¬ 
merce Commission during the Test and Federal Control 
Periods, is a fact entirely immaterial to the Determina¬ 
tion of the Question whether a Carrier is a Common Car¬ 
rier under Section 204 of the Transportation Act, 1920: 

(h) That the Facts alleged above show that the Carrier 
was subject to Federal Control, and was formally Relin¬ 
quished from Federal Control, and that Section 204 of the 
Transportation Act, 1920, was specifically passed in order 
to Reimburse all Carriers released from Federal Control 
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durim*; the Federal Control Period, which had incurred a 


Deficit during- that part of the Federal Contro 
sequent to Relinquishment 


1 Period sub- 


d Division 4, 
in Error in 


{(■) That the Petitioner contends that the sail 
of the Interstate Commerce Commission, was 
holding, as found in its Opinion, that only those Carriers 
which Filed Operating Returns to the Interstate Commerce 
Commission were taken under Federal Conto|rl„ as speci¬ 
fied in Paragraph 1 of Section I of the Federal Control 
Act; I 

4b (r!) That the Petitioner contends that| all Carriers 
in existence, whether the same were or were not sub¬ 
ject to Federal Control, were taken over bv the Federal 
Control Act, as fully shown in Paragraph 7, of Section I, 
and in Section 14, of the Federal Control Ad ; 

(r) That the said Petitioner contends that the Interstate 
Commerce Commission was in Error in making its pre- 


o cover the 


sumption that Section L ) 04, did not endeavor 
Status of the Empire and Southeastern Railwajr Company; 
and further contends that in construing a Statute, the pre¬ 
sumption should exist in favor of the Validity iof the Stat- 
ute, and also in favor of the Petitioner and against the 
(lovernment; 

(/) That the Petitioner has been denied a full Hearing 
prior to the Interstate Commerce Commission making its 
final Report, and that the Petitioner has also been denied 
the opportunity to present additional Facts and also Argue 
the Propositions of Law arising in this Case, and to File a 
formal Brief, both relating to the Facts and tljie Law, for 
the proper guidance of the Interstate Commerce Commis¬ 
sion 

Wherefore vour Petitioner Pravs that a Rehearing be 
granted in the above-entitled Proceeding, and that the In¬ 
terstate Commerce Commission enter such further Order 
or Orders in the premises as to it may seem just and 
reasonable. 

EMPIRE AND SOUTHEASTER) 

WAY COMPANY, 

Bv PAYSOFF TIXKOFF, 

Its Attorney. 


7 RAIL- 


r>- 


-5089a 


x 

Ja 
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46 Received Dec. 14, 1927, Section of Dockets. 

Order. 

At a General Session of the Interstate Commerce Commis¬ 
sion* Held at Its Office, in Washington, D. C., on the 12 
Day of Dec., 1927. 

Finance Docket Xo. 5735. 

Deficit Status of Empire & South Eastern Ry. 

Upon consideration of the record in the above-entitled 
proceeding, and of the petition of said Empire & South 
Eastern Railway Company for hearing; and argument 
therein. 

It is ordered. That said petition be, and it is hereby, de¬ 
nied. 

By the commission. 

[Seal Interstate Commerce Commission.] 

GEORGE B. McGIXTY, 

Secretary. 

47 Interstate Commerce Commission. Received Xov. 

6, 1925. Bureau of Mails and Files. 

Bureau of Finance. For File in Finance Docket Xo. 5735. 
T. J. B. Finance Docket, Aug. 30, 1926. 5735. 

Xov. 6, *25. 590,723. 

Specializing Federal Thxes. Interstate Commerce Claims. 

Telephone Wabash 4146. 

Paysoff Tinkoff & Co.. Certified Public Accountants, 1742-44 

Straus Building, Chicago. 

Paysoff Tinkoff, LL.B., C. P. A 

Xovember Fourth, Xinteen Twentv-five. 

Charles D. Mahaffie. Esq.. 

Director Bureau of Finance, 

Interstate Commerce Commission, 

Washington, D. C. 

Dear Sir : 

We are herewith transmitting to von Power of Attornev 

• * 

executed by E. Harvey Wilee, President, Empire & South 
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Eastern Railroad, authorizing the undersigned to re] (re¬ 
sent the Carrier before tlie Interstate Corrlmeree Com¬ 
mission at Washington, in connection with! all matters 

v 7 i 

arising under Section 204 Transportation Act. 


The Carrier lias advised that it has no corporate seal; 
therefore, none is affixed to the Power. 

Will you please be kind enough to place tljis Power of 
Attorney in the Records of the Interstate Commerce Com- 
mission in such a manner as will indicate, for Jill purposes, 
that the undersigned is a duly authorized Representative 
of the Carrier, and very much oblige. 

Verv trulv vours. 


PAYSOFF TINKO 
Bv O. T. BTVIXS. 


OTB/MG. 


? F & CO., 


48 Xov. f>, ’25. 590,723. 

Paysoff Tinkoff & Co., 
Certified Public Accountants, 
Straus Building, 
Chicago, Ill. 

Power of Attorney. 


Know All Men By These Presents That (Xjjune of Car¬ 
rier) Empire & Southeastern Railroad, by (Xjime of Offi¬ 
cial) E. Harvey Wilce its (Official Title) President, has 
made, constituted and appointed, and by these presents 
does make, constitute and appoint Paysoff Tinkoff, of Chi¬ 
cago, Illinois, its true and lawful attorney, for it and in 
its name, place and stead, to act and represent it before 
the Interstate Commerce Commission at Washington, 1). C., 
or anv of its dulv authorized agents of its dulvj constituted 
Branches, in all matters arising under Section Section 204, 
Transportation Act, 1920, so far as said Section may be 
applicable to the (Xame of Carrier) Empire & South East¬ 
ern Railroad, giving and granting to said Attorney, Paysoff 
Tinkoff, aforementioned, full power to do and perform all 
and every act or thing whatsoever requisite or ljecessary to 
be done, that the (Xame of Carrier) Empire & Jpouth East¬ 
ern Railroad might or could do by itself, including among 


v 
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other tilings, the right to receive iVom the Secretary of the 
Treasury of the United States, warrants and or cheeks 
that mav he issued in the name of the (Xante of Uarrier) 
Empire cV' South Eastern Railroad: also the right to receive 
and forward correspondence incidental to the final disposi¬ 
tion of said matter, from and to the various Bureaus of the 
Interstate Commerce (’ommission, and to accept and exe¬ 
cute anv Waiver or Release necessarv to be executed til 
• • 

final settlement thereof, and to do and perform any other 
act that may be necessary in properly presenting and 
handling said case: granting the said Atlornev, RavsolT 
Tinkoff, full power of suhstitution and revocation, hereby 
formallv ratifving and continuing all that the said At tor- 
nev mav or shall lawfullv do or cause to be done bv virtue 
hereof. 

In testimonv whereof, the Empire & South Eastern Rail- 
road bv E. Harvev Wilce. its President, does lierebv exe- 
cute this instrument and affix its Uorporatc Seal this 31st 
day of Oct. 1925. 

(Name of Company:) EMPIRES SOUTH EASTERN 

RAILROAD. 

By E. HARVEV WILCE. 

//.s* Presit!euf . 

[corporate seal.] 

Attest: 

GEO. S. WILEY. 

Secret art/. 
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Bureau of Finance. For File in Finance* Docket No. 


• ) i *)»), 


T. J. B. 


TJB:rr 


November 9, 1925. 

Paysoff Tinkoff & Co., 

1742-44 Straus Bldg., 

Chicago, Ill. 

Dear Sirs: 

Receipt is acknowledged of your letter of the 4th instant 
with which was transmitted a power of attorney executed 
by the Empire & South Eastern Railroad to Paysoff Tinkoff 
to represent it in the matter of its claim before the Inter- 
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state Commerce Commis.Mon to lie filed under! 
of the transportation act, 19*20. 

Verv trulv vours, 
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Interstate ('ommerce Commission. Re 
18, 1920. Bureau of Mails and Files! 


Director. 


beived Aug. 


Finance Docket Xo., 7)733. Filed Aug. 18, 1920j Interstate 
Commerce Commission. Finance Docket, 573p. Aug. 21, 
1920. Ilill. M. 

Aug. 18, '20. 709,392. 

i 

Specializing—Federal Taxes, Interstate Commerce Claims. 

Telephone: Wabash 4140. 


Faysoff TinkoiT <k Co., Certified Public Account; 

Straus Building, Chicago. 


nts, 1742-44 


Paysoff TinkoiT, LL. B. C. P. A. 

August Seventeenth, Nineteen Tv|*enty-Six. 

Honorable* Charles D. MahafTie, 

Director Bureau of Finance, 

Interstate Commerce Commission, 

Washington, D. C. 

In re Claim of Empire South Eastern Railwajy Company 

under Transportation Act 1920. 

My Dear Mr. Mahaffie: 

I am herewith enclosing to you ('laim under Section 204, 
'Transportation Act of 1920 of the Empire South Eastern 
Railway Company, duly (executed in duplicate, Which claim 
shows a balance due the carrier of 83,341.10. I Respectfully 
request that this Claim be filed and forwarded toitlie Bureau 
for examination in due course. 

1 would appreciate acknowledgement of receipt of this 
claim and that same has been filed. 

Yours very truly, 

PAYSOFF TIXKOFIF & CO., 
By PAYSOFF TIXKOFF. 


PT-M. 
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TJB:eg. 

51 Bureau of Finance. For File, in Finance Docket No. 

o ( O0. 

T. J. B. Finance Docket No. 5735. 

August 27, 1926. 

Paysoff Tinkoff & Co., 

1742-44 Straus Building, 

Chicago, Ill. 

Dear Sirs: 

Receipt is acknowledged of your letter of the 17th instant, 
with which was transmitted the claim of the Empire & South 
Eastern Railway Company under section 204 of the Trans¬ 
portation Act, 1920, wherein there is set forth an excess of 
credits to the carrier in the sum of $3,341.16 covering the 
period from June 23, 191S to February 29, 1920. 

Yerv trulv vours, 

Director. 

TJB :eg. 

52 Bureau of Finance. For File in Finance Docket No. 

5735. 


T. J. B. Finance Docket No. 5735. 


September 8, 1926. 


Mr. E. Harvey Wilce, 

President Empire & South Eastern R. R. Co., 
Empire, Michigan. 

Dear Sir : 


With reference to the claim of the Empire & South East¬ 
ern Railroad Company under section 204 of the Transporta¬ 
tion Act, 1920. 

Will you please advise fully the organization and the 
nature of railway operations of this company. Our infor¬ 
mation is that the road was dismantled and the rails taken 
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up and sold. I am unable, however, to find thatj any applica¬ 
tion was made to the Interstate Commerce Commission for 
authority to abandon the road. I should like jo be advised 
on this and also what steps, if any, have been tjaken towards 
dissolution of the company and its present leg'll 1 status. 

Verv truly yours, 


Director . 


CC. Paysoff Tinkoff & Co., 1742-44 Straus Bldg*., Chi¬ 
cago, Ill. 


7)3 


Interstate Commerce Commission. Received Sep. 23, 
1926. Bureau of Mails and Files.! 


Finance 

1 


?e Docket, Sep. 30, 1926. 5735. Bureaii of Finance. 
For File in Finance Docket Xo. 5735. Tj. J. B. 


Sep. 23, *26. 723,175. 


Specializing—Federal Taxes, Interstate Commerce Claims. 

Telephone: Wabash 4146. 

Pavsoff Tinkoff &• Co., Certified Public Accountants, 1742-44 

Straus Building, Chicago. j 

Paysoff Tinkoff, LL. B. C. P. A. ‘ 

September Twenty-first, Xineteen llwenty-six. 

Honorable Charles D. Mahaffie, 

Director Bureau of Finance, 

Interstate Commerce Commission, 

Washington, D. C. 

In re Claim of Empire and Southeastern Railrojid Company 

under Transportation Act, 1920. 

Dear Sir: 

With reference to vour letter of the 8th insi., to Mr. E. 

* 

Harvey Wilce, President of the above-mentioned Company, 
advising that you have been unable to find that any Ap¬ 
plication has been made to the Interstate Commerce Com- 
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mission for Authority to Abandon tlie Road: it seems that 

% 

formal Application was not made. 

In regard to Dissolution of the Company, will advise 
that the Company was owned by The T. Wilce Company, 
an Illinois Corporation, duly Organized on March 3d, 1S97. 
That the Empire and Southeastern Railroad Company was 
not Incorporated, but was Operated under tin* name of the 
Empire and Southeastern Railroad Company, as a Branch 
of the Lumber Operations of The T. Wilce Company, the 
Illinois Corporation aforementioned. Nothing relating to 
Dissolution was necessary except the recovery of Salvage 
and proper Adjustment of the Empire and Southeastern 
Railroad Company’s Account on the Books of The T. 'Wilce 
Company, which was done in due course. 

Very truly yours, 

PAYSOFE T1XKOFE A- CO.. 

By PAYSOFF TIXKOFF. 

ARM :Q. 

106. 


T)4 Bureau of Finance. For File in Finance Docket Xo. 

T. J. B. 


- — - 
.) i .>•). 


TJB :eg. 

Finance Docket Xo. ">73."). 


Sept. *20, 1026. 

Mr. Sherman T. Handy, 

Chairman Michigan Public Utilities Commission, 
Lansing Michigan. 

I) eat: Sti;s: 

The Empire A South Eastern Railway Company, oper¬ 
ated at Empire, Michigan as a branch of the lumber opera¬ 
tions of the T. Wilce Company, an Illinois Corporation, 
has tiled a claim against the Government for reimburse- 
ment of deficit during Federal control under tin* provisions 
of section 264 of the Transportation Act, 1920. 

Our information is that the road was dismantled some¬ 
time in 1921, and the rails taken up and sold. Will you 
please inform me if this company, during its operation was 
engaged as a common carrier in general transportation of 
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interstate and intrastate traffic ! Was any application made 
to your Commission to abandon operations? 

I shall be ,<dad to have any information available as to 
the nature of its railway operations. 

Verv truly yours. 


Dirrcf nr. 


Oct. 11, -2(). 7M(),5M5. 


Interstate Commerce Commission. Received Oct. 11, lf)2b, 

Bureau of Mails and Files. 

Bureau of Finance. For File in Docket Xo. 57Mb. T. J. B. 
Finance Docket, Xov. It). Ibl2(i. 57M5. 

State ok M icn ican : 


Michigan Fublic Ftilities Commission. Lansimr. 


Commissioners: Sherman T. Handy. Samuel (tided, Samuel 
D. Pepper, Rolph Duff, William W. Bolter. 

Address all communications to the commission. 
Important : Refer to File Xo. 41K). 


October S. 1 Di2(5. 


loll. 


M r. (lias. I). Maliaffie, 

Director Bureau of Finance, 

Interstate Commerce Commis: 
Washington. D. C. 

Dear Sir : 


Referring to your letter of September 2dth ijdtimo, your 
Finance Docket Xo. 57M5, initial TJBieg*. 

Your communication has been referred t<> tin* writer for 
re])iy and I have to advise that the Empire 6c South Eastern 
Railway Company operated for many years from Empire, 
Michigan easterly to the terminus of a branch o:‘ the Manis¬ 
tee and Northeastern Railroad and was operated as a regu¬ 
lar common carrier, carrying all classes of commodities of¬ 
fered and operated under tariffs providing for interchange 
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of such commodities. 'This company was not a regular or¬ 
ganized railroad corporation but was one department ol* 
the operations of the T. Wilce Company which conducted 
lumbering operations at Empire. It was a forest road 
converted into general transporta 1 ion work fora few years 
during the latter part 'of its existence. XV) order was ever 
issued bv this <Ymmiss'ion authorizing its abandonment and 
I do not find that any application was made for that per¬ 
mission. 

The company had on file with this Commission regular 

schedules and tariffs for intra-state traffic. Its last filin.tr 

to this effect was a tariff effective December 10, 1920 for 

classes and commodities. On April 3, 1922, the company 

advised that it conducted no operations during the year 

1922. That is tin* only advice we have concerning it. This 

was advice bv letter dated that dav. 

• % 

Yerv trulv yours, 

MICHIGAN 1TBLTC UTILITIES 
COMMISSION. 

Bv E. A. CALKINS, 

E. A. CAL KINS, 

Statistician. 

E. 

EAC-HVF. 
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Bureau of Finance. For File in Finance Docket No. 5735. 


f. J. B. Finance Docket No. 5735. 


November 19, 192(5. 

Mr. F. Harvey Wilce, 

President Empire A South Eastern Ry. Co., 

Empire, Michigan. 

Deaf. Sin: 

With further reference to the claim of the Empire <K: 
South Eastern Railway Company under Section 204 of the 
Transportation Act. 1920. Our information is that this 
road was dismantled and that no application was made to 
the Interstate Commerce Commission for authority for the 
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abandonment of the lino in compliance with paragraph 18 
of Section 1 of the interstate Commerce Act. 

Will you please advise if the company considered its ac¬ 
counts subject to the jurisdiction of the Commission and 
kept them in substantial conformity with its rulings prior 
to the date of filing annual reports with the jCommission, 
and also when it discontinued tiling reports and abandoned 
operations. 

Very truly yours. 


CO. Pavsoff Tinkoff. 


Director. 


T JB :eg. 


Bureau of Finance. For file in Finance Docket Xo. 5735. 


T. J. B. Finance Docket Xo. 573*1 


October 13, 19*26. 

Mr. E. A. Calkins, 

Statistician Michigan Public Utilities Combiission, 
Lansing, Michigan. 

Dear Sir : 

Receipt is acknowledged of your letter of the Sth instant, 
file Xo. 490, with reference to the Empire X* South Eastern 
Railway Company, and I wish to thank you for the infor¬ 
mation therein. 

Very truly yours, 

! ? 

! Director. 


58 Interstate* Commerce Commission. Received Now 
29, 1926. Bureau of Mails and Files, B. 

Bureau of Finance. For File in Finance Docket No. 5735. 
T. J. B. Finance Docket, Dec. 21, 1926. 5735. 
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Xov. 2D, '2(>. 750,939. 

Specializing — Federal Taxes, Interstate Commerce Claims. 

Telephone: Wabash 414b. 

Paysofi Tinkoff cV Co.. Cert i tied Public Accountants, 1742-44 

Straus Building, Chicago. 

PaysotT Tinkoff, LL.B.C.P.A. 

November Twenty-seventh. Nineteen 1 weiily-six. 

I Ionorable Cha rles I). Mahaltie. 

Direct or Bureau of Finance, 

Interstate Commerce Commission, 

Washington. I). C. 

Claim of Knipire and Southeastern Ry. Co., I nder Trans¬ 
portation Act, 1920, In re. 

)Iv Dear Mi;. Mauaffie: 

In compliance with your letter under date of November 
19th. 1920, to the Kmpirc and Southeastern Railway Com¬ 
pany, we have given careful consideration to your request, 
and note specifically the information relating to the* Dis 
mantling of this Road and the inquiry as to whether the 
proper procedure was followed by the Carrier in accord¬ 
ance with Paragraph IS, Section 1, of the Interstate Com¬ 
merce Act. ;i-> Amended by the transportation Act. 1920. 

In our interpretation o| Section 204, it appears to us 
that a Carrier to conn* within the Deficit provision of the 
Sect ion nni>t not necessarily be subject to tin* jurisdict ion 
of the Interstate Commerce Commission, since the Section 
specitically provides that any Common Carrier, engaged in 
general transportation) and competing for Traffic, or con¬ 
necting with a Railroad under Federal Control, and which 
sustained a Deficit in its Operating Income, is a Carrier 
under the Act. 

('ongress did not sayi and has not so expressed itself, lliat 
the Carrier must have been subject to the jurisdiction of 
the Interstate Commerce Commission; and we further feel 
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that tlic question as to whether the proper procedure was 
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followed in Dismantling lie* Bead subsequent 
era 1 Control Period, is in no way material 1 <> 


L Vi 

|1 <> i lie i o<l- 
1he ia -t in 


determining the Amount of the Deficit, provided by Sec- 
lion *204, incurred by the Carrier during the Federal Con¬ 
trol Period. 

You are further advised that— 

50 (a) That the Carrier endeavored to keep its ac¬ 

counts in accordance with the Interstate Commerce 
Commission Classifications: and 

(L) That the said Carrier further Filed Returns and 
Annual Deports with the Interstate Commerce Commis¬ 
sion, which are a matter of Record: and 

(e) '1'liat the said Carrier discontinued Filing Reports 
subsequent to the Discontinuance of Operations, in 1922. 
Very truly yours. 

PAYKOFF TINKOFF. 


Afton/ep for Empire and Southeastern Ur\ 


PT:Q. 


iticap Co. 


(i() 
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Bureau of Finance. For File in Docket Xo. 57} 
Finance Docket Xo. 5735. December 18, 

Mr. E. Harvey AVilce, 

President Empire & Southeastern Railway 
Empire, Michigan. 

Dear Sir: 


15. T. J. B. 
192G. 


Company, 


In reply to my letter to you dated Xovembe • 19th, con¬ 
cerning the claim of the Empire & Southeastern Railway 
Company under section 204 of the transportation act, 1920, 
a communication has been received from Mr. PdvsofF Tink- 
off, as attorney for the Company, in which he| states that 
the Company endeavored to keep its accounts inlaccordance 
with the Commission's classifications: that it tilled returns 


and annual reports with the Commission: and 


continued such reports subsequent to the discontinuance of 


that it dis- 
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operations in 1922. As the matters concerning which we 
inquire are presumably within your personal knowledge 
rather than those of Mr. Tinkoff, I am addressing a fur¬ 
ther communication to you. 

While it is true that 'the definition in section 204 of the 
carriers entitled to its benefits does not expressly exclude 
carriers not subject to the Interstate Commerce Act, the 
provisions for the determination of income or deficit in 
the same section seem necessarily to imply that Congress 
had in mind carriers subject to the Interstate Commerce 
Act both during the test period and the Federal control 
period. The Act provides for the proper recording of all 
transactions of carriers and the retention of records, and 
also provides severe penalties for the failure to regard such 
requirements. Under such circumstances there is a pre¬ 
sumption of completeness and accuracy of the carrier rec¬ 
ords upon which the Commission must rely in the admin¬ 
istration of section 204.! In the case of a carrier which does 
not subject itself to the jurisdiction of tin* Commission 
there is no presumption of either completeness or correct¬ 
ness of its records and it is difficult to see upon what evi¬ 
dence obtainable at this date the Commission would be war¬ 
ranted in certifving the disbursement of Government funds 
under section 204. Although it appears that your Com¬ 
pany filed annual reports for certain years since the be¬ 
ginning of Federal control, the* fact that it abandoned oper¬ 
ations without complying with the requirements of the In¬ 
terstate Commerce Act is presumptive evidence that it did 
not consider itself subject to the Act. 

61 It is therefore my opinion that the claim of the 

Empire Southeastern Railway Company should be 
withdrawn. 1 shall, however, be glad to consider anv fur- 
ther representations you may care to submit. 

Very truly yours, 

(Signed) ‘ * CHARLES D. MAHAFFIE, 

Director. 


interstate. commerce commission. 
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f>2 Interstate Commerce Commission. Received Dec. 
31, 1926. Bureau of Mails and Files 

Finance Docket. Jan. 10, 1027. 5735 

Dec. 31, *20. 7(5-013. 

Specializing*—Federal Taxes, Interstate Commerce Claims. 

Telephone: Wabash 414(5. 


ants. 1742- 


en tv-six. 


Paysoff Tinkoff & Co., Certified Public Accountl 

44 Straus Building, Chicago. 

Paysoff Tinkoff, LL. B.. C. P. A. 

December Twontv-ninth, Nineteen T\v 

Honorable Charles I). Mahaffie, 

Director Bureau of Finance, 

Interstate Commerce Commission, 
Washington, D. C. 


In re Claim of Fmpire and Southeastern Railway Company 

under Transportation Act, 1020. 

My D e a r A In. M a i i a f f i e : 

i 

Your letter under date of December 18th, 102(5, ad¬ 
dressed to my Client, E. Harvey Wilce, President, Empire 
and Southeastern Railway Company, has been turned over 
to me for reply. 

I am, indeed, surprised at your conduct in this 
that this was the specific purpose of my visit to 


matter, m 
you on mv 


recent trip to Washington, at which time you Specifically 

stated vou were unaware what Policv the Conn 
• • 

vourself were going to follow. 

Allow me to further state that in my Opinion y 


nission or 


our action 


is fully unwarranted in Recommending that the Carrier 
withdraw its Claim: in that we believe it to be within your 
jurisdiction to either Recommend the Approval or Dis¬ 
missal of a Claim bv an Order, which would automatically 
allow us the Right to Appeal the same before thp Division 
or the full Commission. 


\ 
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You are aware of tin* fa'*! that various eases have 

hern Settled hy the (Mmmission of Carriers which iiave not 
hern subject to the jurisdiction of the Commission under 
Section 2<)4, and that Congress did not intend in the Pas¬ 
sage of Section 120-1- 11 mt Relief should only he granted to 
those Carriers subject to the Interstate Commerce Com¬ 
mission. hut has specifically stated in Section 204 (</.): 

‘ *The term ••carrier" means a carrier by railroad 
()•> which, during- any part of the period of Federal con¬ 
trol. engaged as a common carrier in general trans¬ 
portation. and competed for traffic, or connected, with a 
railroad under Federal control, and which sustained a de¬ 
ficit in it> railway operating income for that portion (as a 
whole) of the period of Federal control during which it 
operated its own railroad or system of transportation: hut 

does not include anv street or interurban electric railwav 

* * 

which lias as its principal source of operating revenue 
urban, suburban, or interurban passenger traffic or sale of 
power, heat, and light, or both: * 

and in Section 204 (r) (’ongress further stated: 

“As soon as practicable after March 1, 1920, the Com¬ 
mission shall ascertain for every carrier, for every month 
of the period of Federal control during which its railroad 

or system of transportation was not under Federal opera- 

• 4 * • * * ** 
tion. etc. 


You are evidently further aware that all Railroads, 
whether the same were subject to the jurisdiction of the 
Interstate Commerce Commission or not wore under Fed¬ 
eral Control, under the Federal Control Act. To endeavor 
to state that the Right of a Carrier should be denied it be¬ 
cause of a presumption which von assume without any 
warrant of Law, of which I have no knowledge, is beyond 
my comprehension. 

You are, therefore, respectfully informed that this Claim 
will not be withdrawn, and await your decision. Approving 
or Dismissing tills Claim, on receipt of which further pro¬ 
ceedings will be taken in the matter, as warranted by Law. 

Your attention is further directed to the fact that a Copy 
of the above letter was not forwarded to me. and that the 
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Power of Attorney specifically authorizes the Undersigned, 
as Attorney, to receive and forward correspondence re¬ 
lating to this Claim; and I do hone this oversight will not 

' . * i v - 

be practiced by your Bureau in the future <!m Claims on 

which I have a formal Power of Attorney on File. 

% 

Verv trulv yours, 

PAYSOFF TINKOFF, 

Attorney for Empire and Southeastern By. Co. 

PT:Q. I 


CVB :KW. 
F. D. 5735. 


December 31, 1926. 


Paysoff Tinkoff & Co., 

1742-44 Straus Building, 

Chicago, Illinois. 

Gentlemen : | 

I 

Your letter of December 29th, relative to the claim of the 
Empire and Southeastern Railway Company under section 
204 of the Transportation Act has been duly received and 
contents noted. 

Very truly vours, j 

(Signed) ‘ ‘ CHARLES D. MAHAIfFIE, 

Director. 

65 Mr. Rawlings. 

Received Feb. 12, 1927, Office of Commission —. 

Bureau of Finance, For file in Finance Docket Xo. 5735. 
T. J. B. Finance Docket, Feb. 19, 1927. 5735. 

Feb. 19, ’27. 784873. j 

I 

Specializing: Federal Taxes, Interstate Commejrce Claims. 

Telephone: Wabash 4146. 

Pavsoff Tinkoff & Co.. Certified Public Accountants. 1742- 
* 

44 Straus Building, Chicago. i 

Paysoff Tinkoff, LL. B., C. P. A. 

4—5089a 
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Februarv Tenth. Xineteen Twontv-soven. 

• / • 

Honorable H. B. Clever, 

Chairman Division 4, 

Bureau of Finance, 

Interstate Commerce Commission 
'Washington, I). C. 

In re Claim of Empire & Southeastern By. Co. under Sec¬ 
tion ‘204. Finance Docket Xo. 5735. 


My* Deal Commissioner: 

The Report of Division 4. dated January 22d. 1927. Dis¬ 
missing the Claim of the Empire and Southeastern Railway 
Comanpy. was received on February 7th, 1927. 

I would greatly appreciate a Hearing before the full 
Division 4, in order to Review all the Findings as stated in 
the said Decision, and would like to be advised as to the 
date set for the said Hearing. 

Yerv trulv vours, 

PAYOFF TTXKOFF. 

Attonieif for Empire aiul Southeastern Ttaihcay Co. 


PT:Q. 


66 


(Copy.) 


CYB :KW. 


Bureau of Finance. For file in Finance Docket Xo. 5735. 

T. J. P>. 


Mr. Paysoff Tinkoff, 

1742-44 Strauss Bldg., 
Chicago, Illinois. 

Dear Sir : 


February 14, 1927. 


Your letters of February 10, addressed to Commissioner 
Meyer, in relation to the reports issued January 22d dis¬ 
missing the claims of the Empire & Southeastern Railway 
Company and Scootac Railway Company under section 204 
have been referred to me. 
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If vou desire that further consideration be! given these 
cases, von sliould file a petition in compliance wjith Hide XV 
of tlie Commission’s Rules of Practice. 

Verv trulv vours. 


67 


Mr. Rawlings. 

Received Mar. 7, 1927, Office of Commiss 


Bureau of Finance. For File in Finance Dock 
T. J. P>. Finance Docket, Mar. 30. 1927 


! Director. 

oner. 

bt Xo. 5735. 


i .)/«>•). 


>rce Claims. 


Mar. 30, '27. 800,823. 

Specializing—Federal Taxes, Interstate Comrmj 

Telephone Wabash 4146. 

i 

Paysofif TinkofF & Co., Certified Public Accountants, 
1742-44 Straus Building, Chicago, j 

Paysoff Tinkoff, LL. B. C. P. A. 

March Fourth. Nineteen Twenty-Seven. 

B. H. Meyer, Esq., 

Chairman Division 4, 

Interstate Commerce Commission, 

Washington, D. C. 

Tn re Deficit Claim of Empire and Southeastern Railway 
Company under Transportation Act, 192(j), Finance 
Docket No. 5735. 

My Dear Mr. Meyer: 

I am herewith enclosing to you, in Duplicate, Petition 
for a Rehearing on the Claim of the Empire and South¬ 
eastern Railway Company, under Section 204 of the Trans¬ 
portation Act, 1920, which Petition is self-explanatory and 
which should be Allowed for the reasons stated therein. 

Your attention is specifically called to the fact {hat in Fil¬ 
ing this petition the carrier, Empire and Southeastern Rail¬ 
way Company, has not been granted the Right to 'present all 
the Facts necessary to give proper Consideration to the 
Case, and has further been denied the Right to Argue the 
Propositions of Law upon which the Commission main¬ 
tained were applicable to the Carrier in this specific Case. 


v 
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As it is the purpose of the Petition to set forth the Facts 
upon which the Claim should ho reopened, as well as the 
Errors of Law arising therefrom, the Evidence to support 
any additional Facts and Law to sustain anv Propositions 
of Law has been omitted, which Facts and Law will properly 
he reflected in a Brief to he Filed in due course after the 
Reopening of this Case. 

It does appear to me that the Commission's reasoning, 
as found in its decision Dismissing the Case reported Janu¬ 
ary 22d, 1027, is grossly inconsistent with the reasoning 
used h\* the Commission in deciding the Cast* of the 
68 St. Joseph Belt "Railway Company, Reported in 65 
L C. C. 442. wherein, on page 447, the following is 
quoted: 

The benefits of tlie federal control act were also 
extended to roads compel inn' or connect ing with railroads 
of which the President had taken ‘‘possession, use and con- 
trol." The latter class of roads was made up largely of the 
so-called short lines. * * 

A like Petition for a Rehearing in the Case of the Scootac 
Valley Railway Companv will he Filed within the next few 
days, on similar grounds, as said Case was dismissed on a 
Finding somewhat in accordance with that stated in the 
Case of the Empire and Southeastern Railway Company. 
Very truly yours, 

PAYSOFF TIXKOFF, 

Attorney for Empire ami South¬ 
eastern Hall icap Cow paint. 


PT :Q. 

Enc. 

69 

Bureau of Finance. 


CVB :KW 

For File in Finance Docket No..5735. 
T. J. B. 

March 22, 1927. 


Pays off Tinkoff & Company, 

1742-44 Strauss Building, 

Chicago, Illinois. 

Dear Sirs: 

The Commission has under consideration your petition 
for a rehearing upon the claim of the Empire & Southeast¬ 
ern Railway Company under section 204 of the Transporta- 
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lion Act, 1920, Finance Docket Xo. 5735. 1 note the state¬ 

ment in tlie petition that the carrier filed annual reports 
with this Commission for tin* vears 1910 to 1920, inclusive. 
The earliest annua! report from this carrier on file with the 
Commission is for the year 1917. 

Will you please give the basis for your statement that the 
carrier filed a report for the year 1916. 

Very truly vours, 

(Signed) ‘ CHARLES D. MAHAFFIE, 

Director. 

70 Bureau of Finance. For File in Finance Docket Xo. 
5735. T. J. B. Finance Docket, Apr. 6, 1927. 5735. 

Mar. 26, ’27. 799,495. j 

Special i/ing—Federal Taxes, Interstate Commerce Claims. 

Telephone: Wabash 4146. 

Paysoff Tinkoff & Co., Certified Public Accountants, 1742-44 

Straus Building, Chicago. 

PavsolT Tinkoff. LL. B. C. P. A. 

March Twenty-fourth, Xineteen Twenty-seven. 

Mr. Charles D. Mahaffie, 

Director Bureau of Finance, 

Interstate Commerce Commission, 

Washington, D. C. 

In re: Petition for Rehearing Empire South Eastern Rail- 

Way Co., Finance Docket 5735. 

My Dear Mr. Mahaffie: 

Replying to your letter under date of Marcl) 22. 19)27, we 
are respectfully forwarding a photostatic copy of the front 
sheet of the Annual Report of the Empire Sbutli Eastern 
Railway Company, which shows that this report was filed 
with the Interstate Commerce Commission and which re¬ 
port is at present in our possession. Tf you desire to ex¬ 
amine the complete report itself, we shall be pleased to for¬ 
ward the same to vou. 

We are also enclosing to you photostatic copies of two 
reports which were filed with the Railroad Commission of 
the State of Michigan for the periods ending June 30, 1915 
and June 30, 1916; and three tariffs, the effective dates of 
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which were as follows: June 15, 1918, November 5, 1918, 
December 10, 1920. 

Your attention is specifically called to the fact that in tin* 
Opinion of the Commission on the date of June 22, 1927, in 
the first paragraph thereof, you stale the following: “it 
has filed neither tariffs nor concurrences with us." This 
statement of fact we contend to be erroneous and in error, 
as evidenced by the photostatic copies of the cover sheets 
of the tariffs, which we are forwarding you; and the origi 
nals of which tariffs have been filed with the Interstate 
Commerce Commission and are on file with it: and no doubt 
other tariffs may have been filed with tlie Interstate Coni 
merce Commission. 

We feel that with this additional information and tiie 

allegations alleged, that the Commission, after due <*on- 

sideration, will reverse its finding that the Empire South 

Eastern Railway Company was not a common carrier: and 

accordingly now find, that it is a common carrier under 

Section 204 Transportation Act 1920. • 

71 Kindle notifv us immediatelv if anv additional in- 

• * % • 

formation is desired. 

W r e are enclosing to you six photostats enumerated above. 

Awaiting your advices, we remain. 

Very truly yours. 

PAYSOFF TTXKOFF & CO, 
Bv PAYSOFF TTXKOFF. 

PT :L. 


(Here follow diagrams marked pages 72, 73, 74, 75, 70), 

and 77.) 

78 CVB :KW. 


Bureau of Finance. For File in Finance Docket Xo. 5735. 

T. J. B. 

April 4, 1927. 

Paysoff Tinkoff & Company, 

1742-44 Straus Building, 

Chicago, Illinois. 

Dear Sirs: 


Your letter of March 24th replying to mine of March 
22d, respecting the claim of the Empire & Southeastern 
Railroad Company under section 204 was duly received. 


INCREASES. 

The form of this tariff is permitted by authoi. f Interstate Commerce 
Commission, Special Permission No. 45951, of Way 27.1918. 


Special M. R. C. No. 2 

Cxnod-i .\1. If C. No. 1 


Special 1. C. C. No. 1 


Only one supplement of this tariff may be in effect at any time. 

Empire & South-Eastern Railroad 


STAMP HERE 


TRAFFIC DEPARTMENT 
EMPIRE. MICH. 


DATE RECEIVED 


SPECIAL LOCAL TARIFF No. 

One-Way Passenger Fares 

LOCAL MILEAGE TABLE 

AM) 

BAGGAGE REGULATIONS. 

HKT'VKKN 

STATIONS IN MICHIGAN 

Thi* aohctlulc contains fares that are departures from the :«*rms of 
the atnonih-d Fourth Section uf the Act to Kcfculatc <A*nin»« ri «*, under 
authority of Interstate Commerce Ooinnd.Nsion** Fourth Section t>rth*r 
No. 7.>l<i, General No. 17. of May J~, IWS. 


ISSUED JUNE 13. 1918 


EFFECTIVE JUNE j5. 1918 


The fares made effective by this schedule are initiated by the Presi¬ 
dent of the United Slates through the Director General. United States 
Railroad Administration, and apply to both Interstate and intrastate 
traffic. 

This schedule is published and filed on one day's notice with the 
Interstate Commerce Commission under General Order No. 28 of the 
Director General. United States Railroad Administration, dated May 25. 
1G18. 


Issued l»v 


E. A. VOICE. 

Traffic Manager 


rut hkvAy u. KJtrrAKO «o.. niii'vA 







M. K. <\ No. h. 



* A >3 


> ' '<*' 

i. c. c S<n ar % 


Canceling I. C. C. No. 1. 


I 

! 

Empire & South-Eastern R. R. 


sliOWUl; 


LOCAL CLASS RATES AM) 


liiitimiu 


COMMODITY RATES 


a Iso 


RI LES AND REGULATIONS GOVERNING CAR SERVICE 


AND STORAGE 


Is*"t*d Octoher 21. 1918—-Effective November 5. }918. 


*'Oiorne<I exce»;t as others iso provided herein by the ofiicijjl classification 
4 . M. R. i. V<k »> and supplements thereto and reoissires thereof. 


E. HARVEY WILCL, 

President 


E. A. VOICE. 

General! Traffic Mgr* 


■X 9* 
t: • i V' 


» ' * 


"!*** uni V \% 


•'*»•» *u ..«s4.MW 4 •. » 


- ** */ 


'■ V -. -« <.V^V 4 - - N* 


V S» # . 


•** * • '«^'4 




'<**- -* »W •*. • - * > » '•■•‘V* - 


'"■*• * .*s \ *»•** K * *, «*. «■».><, v Vt "♦ *t • «<■% *•:»!**■,.%■■- •* 


■ » » .* ** 

* • <. 
>X*»»~4 «.%*• 


► « -»■»«* •« >..-•,»• 

9 

,» • • * J \ ••.*», 


*<*•,* ». » J« • 

' I 

»• »• »*.' 


♦ »»'*. -'. "KH 

**♦ \«f*. *Jk , 


'4*» <» « .«v » -*■ - • 


^ *• \ *> ‘ 

, % » «**. -V %.* * .V «, 4* . 


4 V -** - ■ .»• • . '.'<•• .**.. - V ^ 

'^ r # • * % j ^ ^ - % ' * V^KMMV^n tw*. . •. %.+* JU*.. ^ 

^ ^ ^ ^ 4 « ^ ^ <• .K *< ^ « «• ^ 4 % 

c * *r <*#'. *r®rr ^ ’ * * w* «u-*-- ^ A 

< ** • n«, ~ ^ ^ *■ ■« « v * *.^ v /n*» * »-•.♦-.»*» -^v, n -. .tu ^ v 

*''*!« K } •' ^*4 * A ■* < 4 f /\r «V * «> WW 4 ■>. «•« > ,4 ,i4AV*«k|« « .«**.' 4». 

>V7 r\ > * Iff- X - >,^4. • 9 4 «*T*^ H * 4 •« —V.. ■ WT- -<r- h J .. y t .4.. f . . 

* * * • i 1 ’'r ’ t <■* ■» 1 « * > ♦ «*».- ** > <► • /*<»*. *• »* ,>4 A4>, **«. r 4 m. i«. . i 


• v v «* »• .^JF* «~ 

►*w- * r. ■«**- 




jv.rr r vnr wm . io^ 


9 i 


*<1 * 




ANNUAL REPORT 




r ■ 

/ , /7 4 / / y A 


£ 




^ tz ^ yt y 


TO TIKE 


Interstate Commerce Commission 


FOR THE 


YEAR ENDED DECEMBER 31, 1916 


Name officer in charge of correspondence ) 
with the Commission r egard ing this report, ( 


Official tide. 



$ CL 


Ofhee address. 













\\v ai rkroki 
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RAILROAD COMMISSION 

OF THE 

STATE OF MICHIGAN 


FOR THE YEAR ENDED JUNE 30, 1916 




\ 


ANNUAL REPORT 


£ 

w 


■foe -ol 4 for^yfo\ (x&fofo fo6 


TO THE 


RAILROAD COMMISSION 


OF THE 


STATE OF MICHIGAN 


FOR THE. YEAR ENDED JUNE 30, 1915 


N4inc of Offceer in charge of correspondence i 
with the Commission regarding this report, ) 


Official title,_ 


l/U*< 



: Office address, 
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Upon examination of the pliotostatic copies o::‘ title pages 
of tariffs filed by the carrier, we find that they relate only 
to intrastate traffic and that the carrier was under no re¬ 
quirement to file such tariffs witli the Commission. The 
earliest was effective June 15, 11)18, and apparently there 
was no tariff filed hy this carrier covering traffic during the 
test period. 

Vou also enclosed pliotostatic copy of the title page of 
an annual report of the carrier to the Interstate Commerce 
Commission for the year ended December 31, ID 1(1. Upon 
investigation, however, we are unable to find 'hat this re¬ 
port was received by the Commission. I am advised that 
it is the* practice of the Bureau of Statistics to acknowledge 
receipt of such reports. Will you please advise whether or 
not the carrier holds a receipt for this report. 

Very truly yours, 

Director. 

71) Interstate Commerce Commission. Received Apr. 

13, 1927. Bureau of Mails and Files. B. 

Finance Docket, Apr. 13, 1927. 57o5. 

Apr. 13, *27. 807,471. | 

James C. McLaughlin, 

9th District Michigan ! 

Member of Committee on Ways and Means 

Congress of the United States, House of Representatives, 

Washington, D. C. 


April 11, 1927. 

Interstate Commerce Commission, 

Washington, D. C. 

( textlemex : 

j 

I have received a letter from Mr. E. Harvey Wilce, 22nd 
and Tliroop Streets, Chicago, relative to clhim that has 
been made on behalf of the Empire & Southeastern Rail¬ 
road with headquarters at Empire, Michigan, on account 
of losses sustained during the war. He says that the claim 
is for about $2,500, but that action has not v<j>t been taken 
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on it. T shall appreciate it if you will advise me promptly 
as to the status of the matter and when a conclusion will 
he reached. 

Verv trulv vours, 

j. c. McLaughlin. 

LL. 


Jan. 22, 1927. 


80 


OVB: K \V 

•J. 15. ») i .")»). 


April 14. 1927. 


Hon. .Tames C. McLaughlin, 

House of Representatives, 

Washington, D. C. 

Dear Sir : 

Your inquiry of April 11th, addresed to the Interstate 
Commerce Commission, relative to the claim in behalf of 
the Empire & Southeastern Railroad Company under sec¬ 
tion 204 of the Transportation Act. 1920, has been referred 
to me. 

Under date of January 22, 1927, the Commission issued 
a report dismissing this claim. Counsel for the carrier has 
petitioned for reopening and reconsideration of the claim 
and the matter is now in correspondence. 

Verv truly yours, 

(Signed) ‘ CHARLES P>. MAH A FETE, 

Director. 


M 


TJB*sr 


Bureau of Finance. For file in Finance Docket No. 5705. 

TJB. 

Finance Docket No. 5735. 

April 23, 1927. 

PAYSOFF TIXKOFF, 

1742-44 Straus Bldg., 

Chicago, Ill. 

Dear Sir: 

With reference to your telegram of the 21st instant, in 
regard to the status of certain claims under Section 204 of 
the Transportation Act, 1920: 


INTERSTATE COMMERCE COMMISSION. 
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ompany. 

In connee- 


Seventli. Empire and Southeastern Railway 
The claim was dismissed January *2'2, 1927. 
lion with your petition for a rehearing, a Ijetter dated 
April 4, 1927, was addressed to you requesting certain in¬ 


formation, a reply to which has not as yet been 
Verv truly vours, 

* » %/ 7 


receiyed. 


F. I). 5897. 


Director 


82 Interstate Commerce Commission. Receiyed Apr. 
27, 1927. Bureau of Mails and Files. 

Bureau of Finance. For file in Finance Dockpt Xo. 5785. 
TJB. Finance Docket, Xoy. 26, 1927. 1)735. 


Apr. 27, ? 27. 813373. 

Specializing—PVderal "Faxes, Interstate Commj 

Telephone Wabash 414(>. 

Paysoff Tinkoff A' Co., Certified Public Accom 

44 Straus Building, Chicago. 

Paysoff Tinkoff, LL.B.CPA. 

April Twenty-fifth, Xineteen Two 

Honorable Charles D. Mahafiie, 

Director Bureau of Finance, 

Interstate Commerce Commission, 
Washington, D. C. 


»rce Claims. 


taut s, 1742- 


lty-seven. 


In re Claim of Empire and Southeastern Railway Com¬ 
pany under Transportation Act, 19g0. 

My Dear Mr. Mahaffie: 

Allow me to thank you for your letter of Apiiil 23d, 1927, 
in reply to my telegram of April 21st. 

Reply to your letter of April 4th, 1927. has been delayed 
in that I have taken this matter up personally with Mr. Pb 
Harvey Wilee, the President of the Company, and re¬ 


quested him to find Additional Tariffs, which 
unable to do to date; but he specifically states 


he has been 
that 'Fariffs 
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* < 


s 


wcn* Filed (Innnu’ !he Fest Perio» ! with the* Public l 1 siitit-r 
e 'otnmission of Michigan, and Ik* also believes with tm* ! ' 1 - 
• erstat e t h»ninn*rn* < ’oinmission. Even as'-uiniiny,' that tie 
Tariffs were not nil Filed with the* Interstate < on,,,, ’' l '' v 
Commission. yet, a> the Carrie*!* was en.irajred in tin* pertor 
manee i*’’ a shipment relating to Interstate t omnnoee < <>' 
rier, even though the Carrier*- Service herein was only In¬ 
trastate. it legally was performing an Interstate* Ser\ic<*. 
Tlu* various Derision- quoted to you previously, especially 
ihat in 224 V. S. 1. sprritimllv carries out this point 
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The CarFer is unable to find any receipt for tin* R‘‘P* 


>r 


I i . \ II* * ' * » • 

dated December 31st. I hid, which we assume* was Filed with 
lln* Interstate* Commence Commission, and a Copy ot which 
is at present in <*ur possession. Tt may lx* possible that .his 
Report was made* by the Carrier and not Filed. AVe do not 
know the exact facts herein, as the Carrier has not to date* 
found the receipt: hut we are just in receipt ot various cor¬ 
respondence between the Carrier and the Bureau ot Statis¬ 
tics, relating to the Annual Reports from 1017 to 10*Jn. cov- 
crin- tlie years 1020 to 1023. which correspondence 
s:> von will find in the Files of the Bureau of Statistics, 
specifically relation to these items. 

Wc contend that a mere omission to File the lariits or 
tin* Reports do<*s not in any way prejudice the Rijrht *0 the 
Carrier under Section' 204. if it comes within the definition 
of -‘Carrier" as same is provided therein: and that ^t he 
!*dl:nv of the various documents is only evidence that it is 
subject to the jurisdiction of the Commission, and the qiics- 
the,: of whether or not the Carrie?* is a Common Carrier is 
defender: upon the Facts, and tin* more error of emission 
or commission does not indicate the Status ot the Carrier. 

As \vc have rout ended and shown in our letters and cPa 
lions, the Empire and Southeastern Railway Company is a 
Common Carrier under Section 204. in that U performed 
Common Carrier Service, even though a part of its Common 
Carrier Service was Tntrastalo Service only. 

Yerv trulv vours, 

PAYSOFF TINKOFF, 

Aftnrnc/f for Empire awl 


Sfruthpaxte.ru Eaiheav Cownawi. 
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INTERSTATE COMMERCE COMMISSION. 

84 Interstate Commerce Commission. Beet 
22, 1927. Bureau of Mails and Files. 

Bureau of Finance. For tile in Finance Dot 
5725. J. B. Finance Docket, Xov. 2b, 1927. 

Jul. 22, ‘27. 828,82(1. 

Specializing- Federal Taxes, Interstate 1 Coimnoi 

Telephone: Wabash 414b. 

PaysolV Tinkoff & Co., Certified Public Aceoj 
1742-44 Straus Building, Chicago. 

PavsolT Tinkoff.LL.B.C.P.A. 

June Twentieth, Xineteen Twentj 

Director Bureau oi* Finance, 

Interstate Commerce Commission, 
Washington, 1). C. 


In re < ’laim of Fmpire and Southeastern Bailroatjl Company 

under Transportation Act, 1920. 

M \ 1 )kak Mk. M uiaffie : 

i would greatly appreciate information from 

iiie exact Status of the Fmpire and Southeaster!) Bailroad 

Company Claim under Section 204 to date, takin 

sideratiou the Propositions of Law submitted by 

under da.te of April 25th, 1927. 

If further action is necessarv in order to 

nun ter to an issue, will you kindly advise me 

• •/ 

should be done, so that the Case mav bo brought 
Thanking you in advance, I remain, 

Wry truly yours, 

PAYSOFF TLX K OFF, 


vou as to 


g into con- 
mo to you 

bring* this 
just what 
to a head. 


Attorney for Empire an A South¬ 
eastern Railroad Company. 


PT:Q. 


r. S. EX REL. EMPIRE & S. E. RY. CO. Vb. 


<:> CVB: KW. 

Bureau of Finance. For file in Finance Docket No. 

.) i •")♦.). J • I B 

Juno 22, 1027. 

Paysoff Tinkoff 6c Company, 

1742-44 Straus Building, 

Chicago. Illinois. 

k. 7 

Dear Sirs: 

In reply to vonr inquiry <>t' tin* 20th instant ro.uarding 
the status of tlie claim of the Empire 6c Southeastern 
Railway Company under section 204 which has been dis¬ 
missed by the Commission, I would say that your request 
for reconsideration as supplemented by your letter oi April 
2oth is still under consideration. ^ ou will be advised ot the 
action taken as soon as practicable. 

Yerv trulv vours, 

(Signed) ’ ' CHARLES I). MAIIAFFIE, 

Director. 

yd Interstate Commerce Commission. Received Aug 5, 
1027. Bureau of Mails and Files. 

Bureau of Finance. For lib* in Finance Docket No. oioo. 
Finance Docket, Aug. 11, 1027. *)<3o. 

Specializing-—Federal Taxes, Interstate Commerce Claims. 

Telephone: Wabash 414(1. 

Paysoff Tinkoff 6c Co., Certified Public Accountants, 
1742-44 Straus Building, Chicago. 

Paysoff Tinkoff.LL.B.C.P.A. 

August 'Third. Nineteen Twenty-seven. 

Honorable (diaries D. Mahaflio, 

Director Bureau of Finance, 

Interstate Commerce Commission, 

Washington, D. C. 

My Dear Mr. Mattaffie: 

T expect to he in Washington for one week or two week: 
immediately after Labor Dav, and would greatly appreciate 



interstate commerce commission. 
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it if prompt consideration could be given to the Cases which 
are pending in your Department, so that the various points 
in issue, if any exist, may be taken up with you if Depart¬ 
ment bv me during mv visit in Washington. 

There are now pending in your Department the following 
Cases, of which I am the Legal Representative, tcj-wit: 

(1) Dunbar & Tausaukee Railway Company; land 

(2) Empire and Southeastern Railway Compand; and 

(3) The Scootac Railway Company: and 

(4) The Wildfrede Railroad Company. 

1 would appreciate the arrangement of Conform 

ing to these Cases, on receipt of information fro 
to the various problems which are in i>sue in samje, so that 
matters mav be decided one wav or the other at these Con- 
ferences when I am in Washington. 

Appreciating your past favors, 1 remain, 

Verv truly yours, 

PAYSOFF TIXKOP™ 
Attorney for Carriers Above-mei 

PT :Q. 


ces relat- 
m vou as 
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Bureau of Finance. For file in Finance Docket jXo. 5735 

August 1(3, 1927. 

Paysoff Tinkoff & Co., 

Certified Public Accountants, 

1742-44 Straus Bldg., 

Chicago, Ill. 

Gentlemen : 

I have your letter of August 3d, requesting conferences 
relating to the claims of four railway companies i|nder sec¬ 
tion 204 of the Transportation Act. 

In reply 1 would say that the petition in behalf of the 
Empire & Southeastern Railway Company for reconsidera¬ 
tion, and the claims of the other companies mentioned by 
vou, together with still other claims more or less similar 
in character, are now under consideration by thej Commis¬ 
sion and I am unable to advise vou when a conclusion will 
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U. S. EX EEL. EMPIRE S. E. RY. CO. VS. I XT. COM. COM. 


be readied. It is possible that those matters may be <!i. 
posed of before your expected visit to 'Washington. 

Verv trulv vours, 

(Signed) ‘ ‘ CHARLES D. MAHAFFTE, 

• Director. 


SS [Endorsed:] At law. Xo. 76020. United States 
ex rel. Empire & Southeastern Railway Company, a 
branch of the T. Wilce Company, relator, vs. Interstate 
Commerce Commission, defendant. Relator’s bill of ex¬ 
ceptions. Paysoff Tinkoff, Spiegler & Mayer, 712-715 Barr 
Building, Washington, D. C., attorneys for relator. 

Endorsed on cover: District of Columbia Supreme Court. 
Xo. 50M9. United States ex rel. Empire Southeastern 
Railway Company, &c*J. appellant, vs. Interstate Commerce 
Commission. Court of Appeals, District of Columbia. 
Filed Xov. 5, 1929. Henry W. Hodges, Clerk. 
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IN THE 


Court of Appeals of the District 
of Columbia 

October Term. A. D. 1930. 

No. 5089 

_ i 

UNITED STATES EX EEL. EMPIRE & SOUTHEASTERN 
RAILWAY COMPANY, A BRANCH OF THE 
T. WILCE COMPANY, 

Appellant, 
vs. 

INTERSTATE COMMERCE COMMISSION 

App 

APPEAL FROM THE SUPREME COURT OF THE DISTRIC^ OF 

COLUMBIA. 

BRIEF OF APPELLANT 

_ ! 

PRELIMINARY STATEMENT. j 

I 

This Appeal is from the Decision and Judgment of 
the Supreme Court of the District of Columbia, defying 
Relator’s Petition for the Writ of Mandamus to the In¬ 
terstate Commerce Commission. The Appellant asserts 
that the action of the Supreme Court of the District of 
Columbia in refusing to grant the Writ of Mandamus 
was error in that it is disclosed from the record and is 


^llee. 
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maintained in the within Brief and Argument that the 
Interstate Commerce Commission refused to take juris¬ 
diction of the certain Deficit Claim filed by the Empire 
& Southeastern Railway Company before the Interstate 
Commerce Commission under Section 204, Transporta¬ 
tion Act, 1920, and refused to permit or grant to said 
Deficit Claimant, a Hearing in said proceeding or a right 
to submit Formal Proof in support of its Deficit Claim; 
and further that in refusing to so do the Judgment and 
Finding of the Interstate Commerce Commission denied 
the Constitutional Rights of the Empire & Southeastern 
Railway Company to a Hearing, as provided under the 
Due Process Claiise, and under the Fifth Amendment to 
the Constitution of the United States. 
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STATEMENT OF THE CASE. 

(1) That on October 27th, 1928, the Relator hied in the 
Supreme Court of the District of Columbia, its pe¬ 
tition for the Writ of Mandamus to the Interstate 
Commerce Commission of the United States, (pee 
Tr. of the Record, pages 2-5 inclusive). 

i 

(2) That a rule to Show Cause issued from the Supreme 
Court of the District of Columbia to the Respond¬ 
ent, the Interstate Commerce Commission, on 6c- 
tober 27, 1928, Tr. pages 5-6—service was djily 
made thereof, and on November 23, 1928, the Inter¬ 
state Commerce Commission filed its answer in jhe 
Supreme Court aforementioned. (See Tr. Pages 
6-10 together with various documents and papers 
attached thereto marked therein “Exhibit A”). 

(3) That included in “Exhibit A” is a report of the 
Interstate Commerce Commission, made pursuant 
thereto, dismissing the claim of the Empire Sou^h- 
Eastern Railway Company, filed under Section 2|04 
of the Act of Congress, known as “Transportation 
Act, 1920”, (See Tr. Page 11-14) the purpose of the 
Mandamus proceedings before the Supreme Coprt 
of the District of Columbia being to correct the Op¬ 
tion of the Interstate Commerce Commission in re¬ 
fusing to take jurisdiction and grant a Hearing on 
Appellant’s Deficit Claim, before Division Four pf 
the Interstate Commerce Commission in reference 
to a Deficit Claim filed under Section 204, of the 
Transportation Act, 1920, above referred to, l^y 
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Empire & South-Eastern Railway Co., claiming 
benefits under said Section 204 of the Transporta¬ 
tion Act, 1920. 

(4) That certain new matters alleged by the Respond¬ 
ent in its said answer are denied by the replication 
of the Relator filed in the Mandamus proceedings 
before the Supreme Court of the District of Colum¬ 
bia, on February 16, 1929, Tr. 15-16. 

(5) That on Page 16 of the Transcript, there appears 
also the judgment and determination of the Su¬ 
preme Court of the District of Columbia, denying 
relief to Respondent on its Petition, the record 
there reciting: 

“Whereupon it is upon consideration thereof, 
adjudged and ordered that the rule to show 
cause be, and the same is hereby discharged 
and the petition dismissed, etc.” 

(6) That upon further examination of said Petition 
and the Transcript of the proceedings had before 
the Supreme Court of the District of Columbia and 
upon consideration of the pleadings, exhibits, tes¬ 
timony and evidence adduced before said Court, it 

i 

more fully appears that Empire & South-Eastern 
Ry. Co. was a common carrier by railroad, for many 
years, bbth prior and subsequent to July, 1914, and 
on or about 1922 (Transcript at Page 26, diagrams 
attached thereto, Nos. 35-38, both inclusive), and as 
such common carrier during all of said period, and 
during the period of Federal control of railroads 
of United States, filed tariffs, Annual Interstate 
Commerce Commissions reports from 1917 to 1920 
inclusive, and all Annual reports from 1914 to 1920 
with the Michigan Public Utilities Commission, and 
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competed for and carried on a general transporta¬ 
tion service, engaged in general transportation, 
carrying both passengers and freight for the pu[blic 
generally, and did compete for traffic and connect 
with carriers under Federal control, to-wit, with the 
Manistee & North-Eastern Railways and the Pierre 
Marquette Railway, both of said connecting railway 
companies being under Federal control. 

(7) That the record further discloses (see Tr. Exhibits, 

35-38 inclusive, at Page 26 of the Transcript), thaf; on 
August 18, 1926, the Empire & South-Eastern Ry. 
Co. filed with the Interstate Commerce Commission 
its Deficit Claim for $3,341.16, under Section £04, 
Transportation Act, 1920, claiming that amount 
due it as Railway Operating Deficit, under Sec. £04 
of the Transportation Act aforementioned (See Tr. 
Page 26, Exhibits 35-38 inclusive thereto attached, 
also Tr. at Page 7, wherein the answer of Interstate 
Commerce Commission recites that on or ab^ut 
August 18, 1926, a Deficit Claim was filed with the 
Commission in pursuance of Section 204, Transpor¬ 
tation Act of 1920). (See Also recitation from jRe- 
lator’s petition for the Writ of Mandamus, hereto 
Tr. Page 2.) j 

(8) That the Deficit Claim of Relator (therein Claim¬ 
ant) was duly entered on the Finance Docket of fhe 
Interstate Commerce Commission, August 18, 1^26, 
under Docket No. 5735, (see Tr. Page 26, Exhibit 
No. 35), and a Power of Attorney from said Rail¬ 
way Company in favor of Paysoff Tinkoff, Attor¬ 
ney at Law, and the duly authorized Attorney for 
the Claimant was duly filed with the Interstate 
Commerce Commission (see Tr. Pages 35-38 jin- 
elusive). 
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(9) That the Transcript further discloses a series of 
letters between the Interstate Commerce Commis¬ 
sion and Mr. Tinkoff, Attorney for Claimant, and 
other letters from the Interstate Commerce Com¬ 
mission to various other persons and Commissions 
strangers to the record hereto. 

(10) That the status of the Empire & South-Eastern 

Railway Co. from said extrinsic data and from cer- 
•> 

tain other letters between the Interstate Commerce 
Commission and the Appellant, and between the 
Interstate Commerce Commission and the Appel¬ 
lant’s attorney, is made, by the Interstate Com- 

*■ / *■ 

merce Commission, the basis for certain findings 
adverse to the Claimant which will be noted in 
greater detail hereinafter. 

(11) That at Pages 40-41 of the Transcript is shown the 
letter to the Chairman of the Michigan Public Util¬ 
ities Commission, inquiring as to the status of the 
Empire & South-Eastern Railway Company, and 
the nature of its operations, etc. 

(12a) That at Pages 41-42 is found a letter from Michi¬ 
gan Public Utilities Commission to Mr. Charles H. 
Mahaffie, in which letter the Railway Commission 
of Michigan stated that the Empire & South-East¬ 
ern Railway Company operated from the Town of 
Empire, in the State of Michigan, easterly to the 
terminus of a branch of the Manistee and North- 
Eastern Rd.; that the Empire & South-Eastern Ry. 
Co. was operated as a common carrier, carrying 
all classes of commodity offered and that the Rail¬ 
way Company operated under traffs providing for 
interchange of such commodities. 
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(12b) That it was further said in said letter thdit the 
Railroad line was a forest road converted into a 
general transportation line during the later period 
of its existence. 

(12c) That the letter further stated that the Empire & 
South-Eastern Ry. Co. had on file with the Michigan 
Public Utilities Commission regular scheduled and 
tariffs for intra-state traffic. 

(13) That there is an unsigned letter in the record from 
a Director of the Interstate Commerce Commission 
to Mr. Wilce. President of the Empire & ^outh- 
Eastern Ry. Co., referring to the Deficit Claiip un¬ 
der Section 204 of the Transportation Act, |1920, 
and inquiring of Mr. Wilce under what authority 
the Railway Company had in 1922, discontinued its 
operation. 

(14) That, incidentally the status of this carrier, sub¬ 
sequent to 1922, is made the basis of certain ad¬ 
verse comments and findings by the Interstate 
Commerce Commission in its purported deterihina- 
tion of the issues before the Interstate Comnfterce 
Commission upon the right of the carrier to a Claim 
under Section 204 aforementioned. (See Tr. jPage 
11 .) | 

(15) That this question of the right of the carrier com¬ 
pany to dismantle its line and discontinue its Oper¬ 
ation without consent of the Interstate Commerce 
Commission is again noted in a letter to Mr. Wilce 
of the Empire & South-Eastern Ry. Co. at pages 
42 and 43 of the Transcript, and the Commission’s 
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letter to Mr. Wilee was dulv answered bv Mr. Tink- 
off, the Claimant’s Attorney, in letters appear¬ 
ing at Pages 44 and 45 of the Transcript herein. 

(16) That it was pointed out to the Interstate Commerce 
Commission that the discontinuing of carrier’s op¬ 
erations in 1922 in no way militates against or are 
relevant to the subject of inquiry involved in con¬ 
sideration of claimant’s right to a Deficiency Claim 
under Section 204, Transportation Act, 1920. 

(17) That there is a letter in the Transcript to Mr. Wilce 
by Mr. Mahaffie, Director of the Bureau of Finance, 
(Tr. 45 and 46), and a letter from Mr. Tinkoff, 
Claimant’s Attorney, to Mr. Mahaffie, wherein Mr. 
Tinkoff defines to the Interstate Commerce Com¬ 
mission, briefly, the term 6 ‘Carrier” under Section 
204, and advises the Bureau of Finance, that claim 
would not be withdrawn, as requested by the Com¬ 
mission. 

(18) That at page 54 of the record are shown diagrams 
marked Nos. 74 to 77 inclusive, together with a let¬ 
ter from Mr. Tinkoff, wherein is shown an annual 
report made for the year ending December 31, 1916, 
by Empire & South Eastern Railway Co. to Inter¬ 
state Commerce Commission, and two annual re- t 
ports by Empire & South-Eastern Ry. Co. to the 
Railroad Commission of the State of Michigan for 
1915 and 1916 inclusive. 

(19a) That it is well to know also that at page 55 of the 
Transcript is an unsigned letter from the Bureau 
of Finance to Mr. Tinkoff, under date of Februarv 
14, 1927, advising Mr. Tinkoff that the Carrier was 
under no requirement to file tariffs referred to in 
said correspondence with the Interstate Commerce 
Commission. 
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(19b) That on Pages 56-58 of the Transcript appears jcor- 
respondence between Mr. Tinkoff, the Claimant’s 
attorney, and Mr. Mahaffie, representing the ! Bu¬ 
reau of Finance, of the Interstate Commerce Com¬ 
mission, wherein it discussed the question as to 
whether the Carrier tiled, during the test period, 
tariffs with the Public Utilities Commission of Mich¬ 
igan, and the Interstate Commerce Commission at 
Washington, and it is also pointed out by Mr. 
Tinkoff, that assuming tariffs were not filed with 
the Interstate Commerce Commission by Carrier, 
and although the Carrier was engaged primarily 
in intra-state carrier service, still the Empire & 
South-Eastern Ry. Co. was engaged in the handling 
of shipments relating to Interstate Commerce.| in¬ 
asmuch as it connected with and carried forward 
business necessarily originating on connecting lines 
operating as Interstate Carriers. 

(20) That it is also pointed out by the Attorney for 
Claimant, that a mere omission to file tariffs land 
reports by the Carrier with the Commission jwas 
in no way prejudicial to the rights of the Carrier, 
under Section 204, inasmuch as the Carrier defi¬ 
nitely comes within the express terms of that Sec¬ 
tion of the Transportation Act, and inasmuch as 
the claim filed by it is for a Deficit arising during 
the periods of time embraced within the Transpor¬ 
tation Act. 

(21) That an examination of the Transcript does not 
disclose any other evidence or testimony or any 
other proceeding or hearing, formal or inforpial 
granted by the Interstate Commerce Commission to 
the Claimant upon its Deficit Claim in this proceed¬ 
ing. 
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(22) That, however, at Pages 56-57 under date of April 
23, 1927, is an unsigned letter by Director of Bu¬ 
reau of Finance, dated April 23, 1927, advising Mr. 
Tinkoff, that on January 22, 1927, more than two 
months previous to the date of letter, the claim of 
Empire & South-Eastern Ry. Co. was dismissed by 
the Interstate Commerce Commission. 

(23) That especially in view of the arbitrary denial of 
claim of the Carrier, it is deemed highly relevant to 
note the observation contained in an unsigned let¬ 
ter from Director of the Bureau of Finance to Mr. 
Tinkoff, dated February 14, 1927, referring to the 
dismissal of the claim of the Empire & South-East¬ 
ern Ry. Co., and advising Mr. Tinkoff that a Peti¬ 
tion for Re-hearing might be filed, and also stated, 
in part, as follows: 

k ‘If you desire further consideration be given 
these cases, you should file a petition in com¬ 
pliance with Rule 15 of the Commission’s 
Rules of Practice.” (See Tr. 50-51.) 

(24) That the record therefore discloses a summary dis¬ 
missal of the Claimant’s demand without opportu¬ 
nity for hearing, for the offering of testimony, the 
productioii of witnesses, the discussion of either 
issues of fact or law, and discloses that the claim 
was dismissed arbitrarily, and without considera¬ 
tion of any merit involved in issues of fact or law. 

(25) That the Claimant’s rights were determined with¬ 
out hearing and were adjudged without trial, upon 
a proceeding from which no appeal lies to any 
Court, Board or Tribunal. 

(26) That, notwithstanding its action in the instant case, 
it seemed relevant to recite from the Rules of Prac- 
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tice before the Interstate Commerce Comnjission, 
revised, amended and adopted April 20, 1^27, in¬ 
cluding Rule 15 thereof referred to bv the Commis- 
sion in its letter, and to note from such Rples of 
Practice, that in proceeding before the Interstate 
Commerce Commission, provision is made, ^mong 
other things; 

(1) For special sessions and hearings for blaim- 
ants. 

(2) For formal complaints and answers thereby 
developing issues of law and fact for Consid¬ 
eration of matters before the Commission. 

(3) For hearings on issues joined. 

(4) For the subpoening of witnesses and their at¬ 
tendance and production of books, papers and 
documents and for the introduction of! docu¬ 
mentary evidence. 

(5) For brief and oral arguments. 

(6) For application for re-hearing, re-arggment, 


and modification of orders. (Rule 15).! 

(7) For information to parties claiming Rights, 
and various and sundry regulations ani pro¬ 
visions looking to the orderly presentation, ex¬ 


amination, hearings adjudication and deter¬ 
mining of controverted issues. 

That, however, in conformity to the letter ^hown 
at Page 51 of the Transcript, suggesting the filing 
of a Petition for Re-hearing should the Claimant 
desire further consideration, and notwithstanding 
the somewhat perfunctory disposal given tp the 
Deficit Claim of the Empire & South-Eastern Ry. 
Co. by the Interstate Commerce Commission, ja Pe¬ 
tition for Re-hearing was duly filed, stating the va- 


12 


rious contentions made by Claimant, as provided 
bv tlie Rules of Practice of the Interstate Commerce 

•i 

Commission, which the summary action of the In- 
terstate Commerce Commission had theretofore 
persistently ignored; the said petition for Re-hear¬ 
ing respectfully requesting a full hearing as pro¬ 
vided by the Rules of Practice with the opportunity 
to present facts and evidence of law, to argue ques¬ 
tions of law and questions of fact and file a complete 
brief for the guidance and assistance of the Inter¬ 
state Commerce Commission in its proper deter¬ 
mination of Claimant’s right. 

(2S) That this Petition for lie-hearing was filed in the 
case, and was denied on December 12, 1927, by the 
Interstate Commerce Commission without giving 
the Carrier an opportunity to be heard or with any 
notice to the Carrier. (See Tr. Page 34). 

(29) That all of ithese facts and other relevant data 
were called to the attention of the Supreme Court 
of the District of Columbia in the proceedings un¬ 
der the Petition for Writ of Mandamus, Law No. 
76020, the action of the Interstate Commerce 
Commission in dismissing, without consideration 
on the merits, the claim of Relator, was urged as 
grounds for the issuance by the Supreme Court of 
the District of Columbia of the Writ of Mandamus, 
against the Interstate Commerce Commission in 
said cause. 

(30) That it was further alleged in said Petition for 
Mandamus that the Interstate Commerce Commis¬ 
sion in acting upon the claim of Empire & South- 
Eastern Railway Company, acted on irrelevant 
correspondence and data in the possession of the 
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Interstate Commerce Commission, and that its ac¬ 
tion in refusing to take jurisdiction and hear Re¬ 
lator’s claim, was without warrant of law, illegal, 
erroneous, in violation of the due process clause of 
the Constitution of the United States and that the 
action of the Interstate Commerce Commission is 
unwarranted from any evidence, is illegal, unlawful, 
arbitrary, without warrant or authority of lajw, and 
a denial of a fair, impartial and just hearing and 
in effect, a denial without trial and a determina¬ 
tion and adjudication of rights of the Claimant, 
without a hearing. 


(31) That the Relator points out further that th 


e Em¬ 


pire & South-Eastern Railway Company is not re¬ 
quired under Section 204, Transportation Act, 1920, 
as a condition precedent to a hearing of its Deficit 
Claim to keep its accounts, books and recopds in 
accordance with the classifications and render ac¬ 
counts and reports in conformity with the Account¬ 
ing Rules of the Interstate Commerce Commission; 
nor was it requisite or essential to the maintaining 
of the Deficit Claim of the Empire & South-East¬ 
ern Railway Company before the Interstate Com¬ 
merce Commission, for the Interstate Coipmerce 
Commission to decide in effect that Sectioji 204, 
Transportation Act, 1920, was intended by Congress 
as a measure to afford relief to those Carrier^ only 
who should be found by the Interstate Commerce 
Commission to have had their accounts, boolis and 
records kept in conformity with the Accounting 
Rules of the Interstate Commerce Commission both 
during the Test period and during the Federaj Con¬ 
trol period, and it is here respectfully suggested 
that such construction of Section 204, of the Trans- 
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portation Act, operates to exclude entirely from 
its benefits, all intra-state railroad companies op¬ 
erating during the period of the World War. 

(32) That the answer of the Interstate Commerce Com¬ 
mission to the Petition for the Writ of Mandamus 
found in the Tr. Pages 6-10 inclusive and “ Exhibit 
A,” which is made a part of the Answer, comprising 
the Report of the Interstate Commerce Commission 
and attached to the Answer, is shown in the Tr. 
Pages 11-14 both inclusive. 

(33) That by this Answer it is brought to the attention 
of the Supreme Court of the District of Columbia, 
among other'things, that the Interstate Commerce 
Commission in refusing to take jurisdiction of the 
Deficit Claim as filed by the carrier, held, 

(a) “In view of the fact that the Carrier, although 

filing reports with us for a number of years, 
has not submitted its operations and accounts 
to our jurisdiction, a question for primary 
consideration is that of our jurisdiction and 
the practicability of our exercise thereof.” 
(Italics supplied.) 

(b) “While the definition ‘Carrier’ in Section 204 

does not specifically exclude carriers engaged 
exclusively in Intrastate commerce, a reading 
of the Section as a whole justifies the conclu¬ 
sion that Congress had in mind the applica¬ 
tion of its provisions to only such carriers as 
render reports to us, and kept their accounts 
subject to, and in conformity with our Ac¬ 
counting Pules in the test period as well as 
during the Federal control period.” (Italics 
supplied.) 

(c) “The term ‘Railway Operating Income 9 as used 

in Statutes is derived from our Accounting 
orders.Such carriers are 
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also required to keep and retain the records of 
their transactions whereby the correctness land 

m/ 

completeness of their account for past y^ars 
may be tested and confirmed. It is, therefore, 
reasonable to assume that Congress in passing 
this extraordinary measure for the relief of 
carrier , intended that ice should be aided in its 
administration by the force and effect of our 
Accounting Regulations. ’ 9 (Italics supplied .) 

(34) That this comment of the Interstate Commerce 
Commission argues that a primary consideration 
to the relief of the Carrier under Section 204 was 
more dependent upon a matter of convenience to 
the Interstate Commerce Commission in a matter 
of detail, on consideration of claims, rather thhn a 

i 

matter of giving relief to a carrier whose business 
had suffered and who had by reason of competition 
with the Government in its Railroad operations dur¬ 
ing the control period suffered a loss. 

(35) That it is pertinent to inquire whether Congress 
was considering the convenience of the Interstate 
Commerce Commission or the relief to a worthy 
claimant who had contributed by the operation of 
its business to the promotion of the public good 
during the period of the world war. 

(36) That the report of the Interstate Commerce Com¬ 
mission concludes as follows: 

(d) 44 We are of the opinion and find that there is 
no legal basis for determination of the net 
railway operating income or deficit of the 
Empire & South-Eastern Ry. Co. for the pur¬ 
pose of Section 204. Having reached this con¬ 
clusion it is uyinecessary to determine whelher 
or not it was engaged in general transport a- 
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tion within the meaning of the Section or is 
otherwise qualified to sustain its claim.” (Ital¬ 
ics supplied.) 

i 

(37) That it is from the arbitrary refusal of the Inter¬ 
state Commerce Commission to give consideration 
to the merits of the Deficit Claim filed by Relator 
and its arbitrary refusal to take jurisdiction and 
hear on the merits of the claim of the Relator, that 
Relator here bases its right to demand of the Su¬ 
preme Court of the District of Columbia that the 
Writ of Mandamus issue to the Interstate Com¬ 
merce Commission from said Court directing it so 
to do. 

(38) That it is from the refusal of the Supreme Court 
of the District of Columbia to so do, that the Re¬ 
lator now prosecutes this, its Appeal to the Court of 
Appeals of the District of Columbia, and in so doing 

i 

prays that this Court, by its judgment after due 
consideration of the merits of this Appeal, enter its 
order reversing the Judgment of the Supreme Court 
of the District of Columbia and directing that it 
issue the Writ of Mandamus herein, urging to this 
Honorable Court, among other grounds, for re¬ 
versal of the action of the Supreme Court of the 
District of Columbia, the principle that the action 
of the Interstate Commerce Commission in this 
case violates the fundamental law of the land by 
denving Due Process of Law to this Relator in that 
its action and judgment in refusing to hear and de¬ 
termine the Deficit Claim of the Relator on the mer¬ 
its, is in violation of the fundamental rule which 
requires “hearing before it condemns, and which 
proceeds on inquiry and renders judgment only 
after trial.” 
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(39) That further evidencing the action of the Interstate 
Commerce Commission in refusing to hear evidence 
and determine on the merits, after argument on 
questions of law and fact, and due consideration of 
the true issues involved in the question of the defi¬ 
cit Claim for reparation, is found in consideration 
of certain oral testimony given in the hearing on 
the petition for the Writ of Mandamus. 

(40) That the Relator called as a witness Mr. Charles 


D. Mahaffie who testified that he was during 


all 


times while the Deficit Claim of the Carrier was 
pending before the Interstate Commerce Comijnis- 
sion, the Director of the Bureau of Finance of the 
Interstate Commerce Commission, and that inves¬ 
tigation of Deficit Claims filed under Section &04, 
Transportation Act, 1920, and that it was the duty 
of the Bureau of Finance, and Division Four of the 
Interstate Commerce Commission to handle all 
Claims under Section 204 of the Statute, and fjhat 
when such Claims are filed with the Inter- 
state Commerce Commission they are given a docjket 
number in the office of the Secretar}- and transmit¬ 
ted to the Bureau of Finance, for examination ind 
for the preparation of a recommendation to Division 
Four of the Interstate Commerce Commission. 

(40a) That he testified further that if the claim appears 
to be one which requires an examination in the 
Field, he, Mr. Mahaffie, requests that the Bureau 
of Accounts of the Interstate Commerce Commis¬ 
sion, make such an investigation. 


(41) That the witness testified that the Annual reports 
of Carriers making Claims, under the Statute, are 
considered, and any other information available in 
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files of the Interstate Commerce Commission is 
used as a check on the statements made by the Car¬ 
rier in the statement of Claim, such information 
being used \vith a view of developing material facts. 

(42) That he testified that the Bureau of Finance, in 
making recommendations to Division Four of the 
Interstate Commerce Commission, derived any and 
all of its information from the annual reports, the 
reported cases, and other information available in 
the files of the Interstate Commerce Commission, 
and if the facts stated by Claimant differ from other 
information available to the Bureau of Finance, the 

I 

Carrier is given an opportunity informally to make 
such explahation or justification of differences de¬ 
veloped as the Carrier may deem proper. 

(42) (That it is needless to remark that no such rule 
was invoked for the benefit of the Carrier in the 
present case, nor is such method of investigation 
reliable nor is it sufficient to determine the rights 
of a Carrier operating an intrastate service as was 
the claimant in this case.) 

(43) That the witness further stated that he did not re¬ 
member that he personally had given any specific 
consideration to the claim in question, but that he 
had rather read over, approved and signed those 
communications bearing his name, which appear in 
Relator’s Exhibit A. 

(44) That the Witness was then asked to state what com¬ 
munications were had between him and his subor¬ 
dinates and his superiors in the Interstate Com¬ 
merce Commission with reference to the claim of 
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the Relator, to which question an objection 
sustained, and to which ruling Relator reserved 
was given an exception. (See Tr. Page 21-22.) 


was 

and 


i 

(45) That on being questioned as to what consideration 
was given by the witness to the Petition for Re- 
opening of the Claim in question, an exception iwas 
made by Respondent that the question was irrele¬ 
vant, and the objection being sustained, Relator 
saved an exception and his exception was allowed. 
(See Tr. Pages 20-22.) 

(46) That Charles V. Burnside testified that he was As¬ 
sistant Director of the Bureau of Finance of jthe 
Interstate Commerce Commission, and had hjeld 
such position since 1920, and that his duties |in¬ 
cluded a consideration of questions of law in ihe 
work of the Bureau, the preparation and recom¬ 
mendations to Division Four of the Interstate 
Commerce Commission; that the usual practice of 
the Interstate Commerce Commission was to con¬ 
sider claims under Section 204, Transportation t, 
1920, by the Section of Accounts of the Bureau of 
Finance, in charge of Assistant Director Rawlings, 
and that claims were subsequently referred to the 
witness Burnside, and that he considered the facts 
by the Statement of Claim filed, the correspondence 
and the records of the Interstate Commerce Commis¬ 
sion relating thereto, that in this case the Claimants 
road had been operated as a branch of the opera¬ 
tion of the Lumber Company, and had filed jno 
anual reports on tariff schedules with the Interstate 
Commerce Commission, prior to 1917, and that tfie 

road had been abandoned in 1922 without authority 

* 

of the Commission; that the witness had dictated 



the letter dated December 18, 1926, addressed to 

i 7 7 

Mr. Harvey E. Wilce, President of the Realtor, 
(apparently the letter referred to was signed by 
Charles D Mahaffie, Director, and is shown in pages 
45-46 of the Tr.). 

(46a) That the Witness further stated that in his opin¬ 
ion the controlling facts justifying the dismissal 
of the claim were shown bv the claim itself and 
the correspondence from the Claimant relating 
thereto. 

(46b) That the witness testified that railroad accounts are 
peculiar in their nature and require special quali¬ 
fication for including knowledge of the Interstate 
Commerce Commission’s regulations, and that a 
hearing held so long after the period involved 
could not amend the defect arising from the fail¬ 
ure of the Carrier to acknowledge currentlv the 
force of the Commission’s accounting require¬ 
ments, and etc., and that the Statute as construed 
by the Commission , does not require formal hear¬ 
ing in the disposition of such claims. 

(46c) That the witness further was asked by counsel for 
the Relator to state what communications were had 
between him, the witness, and his various sub¬ 
ordinates and between him, the witness, and his 
various superiors in relation to the claim of the 
Relator, which question was objected to by Re¬ 
spondent, and the objection sustained, exception 
to the ruling being saved by the Relator. (See 
Tr. pages 24-25.) 

(46d) That the witness was then asked to testify as to 
what consideration was given by him to the Peti¬ 
tion for the Rc-opening of the claim, which ques- 
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I 

tion was objected by Relator as irrelevant and 
immaterial, and the objection sustained, the Rela¬ 
tor saving an exception. (See Tr. page 25.) J 

(47) That as heretofore noted, the application forj the 
Writ of Mandamus was denied by the Trial Court 
(see Tr. page 16), and on June 24, 1924, the foljow- 
ing Assignments of Error were filed in the Suprpme 
Court of the District of Columbia by the Relator, 
(See Tr. 16-18 both inclusive.) i 


ASSIGNMENTS OF ERRORS ON APPEAL 

(1) The Court erred in excluding Evidence of the 
. Witnesses, C. B. Mahaffie and C. V. Burnside, 

which endeavors to show Conferences betWeen 
various Subordinates and Superiors of the 
Interstate Commerce Commision with the 
aforementioned Witnesses, and the Witnesses 
knowledge themselves, relating to the consider¬ 
ation which was being given by the Bureau of 
Finance, Interstate Commerce Commission, 
to the Relator’s Deficit Claim, on the gromid 
that such information between the Subordi¬ 
nates and Superiors with the Witnesses was 
confidential and privileged. 

(2) The Court erred in holding as matter of jaw 
that the Relator was given a fair and impar¬ 
tial Hearing under the due process of law in 
provisions of the Constitution of the United 
States, by the Interstate Commerce Comn^is- 
sion in its consideration of the Deficit Claim 
filed by the Relator. 
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(3) That the Court erred as matter of Law in 
holding that the Interstate Commerce Com¬ 
mission had not erred in dismissing the 
Relator's Claim on the ground that the Rela¬ 
tor, though a Common Carrier, was not a 
Common Carrier under Section 204, in that 
its books and records were not kept in ac¬ 
cordance with the accounting clasification of 
the Interstate Commerce Commission. 

(4) The Court erred, as matter of Law, in hold¬ 
ing, as contended by the Interstate Commerce 
Commission, that vour Relator was not a Com- 
mon Carrier under Section 204, Transporta¬ 
tion Act, 1920. 

(5) That the Court erred, as matter of Law, in 
holding that your Relator was given a fair 
and impartial Hearing under due process of 
Law provisions of the Constitution of the 
United States in the consideration of vour 
Relator’s Petition to Reopen the Claim be¬ 
fore the Interstate Commerce Commisson 
which had been denied bv the Interstate Com- 
merce Commission. 

(6) That the Court erred in holding, as a matter 
of Law, that to be a Common Carrier under 
Section 204, Transportation Act, 1920, that 
the said Carrier must not only be subject to 
the jurisdiction of the Interstate Commerce 
Commission, but must also file its reports and 
keep its accounting records in accordance with 
the Interstate Commerce Commission classi¬ 
fication. 
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PROPOSITIONS OF LAW 


I. 

# 

Is the action of the Interstate 
refusing to take jurisdiction c 
204, Transportation Act, 1920, subject to review by 
any court, and 

Is mandamus the remedy of claimant where the Inter¬ 
state Commerce Commission denies its own jurisdic¬ 
tion to entertain the claim, or holds that claimant has 
not brought itself within the terms of the act? 

Interstate Commerce Commission v. United 
States of America, ex rel. Humboldt Steam¬ 
ship Company, 224 U. S., Pg. 472, 56 Li ed. 
849. 

Interstate Commerce Commission v. Louisville 
and Nashville Railroad Company, 227 U. S. 
88, 57 L. ed. 431. 

Interstate Commerce Commission v. Illnois Cen¬ 
tral Railway Company, 215 U. S. 452, 54 Lv ed. 
280. 

Seaboard Air Line Railway Company v. Un\ited 
States, 254 U. S. 56, 65 L. ed. 129. 

Baltimore & Ohio Railroad Company v. United 
States, 264 U. S. 255, 68 L. ed. 667. ; 

United States of America, ex rel. Louisville 
Cement Co. v. Interstate Commerce Commis¬ 
sion, 246 U. S. 638, 645; 62 L. ed. 914, 918. 

United States Ex Rel. Kansas City Southern 
Railway Company v. Interstate Commerce 
Commission, 252 U. S. 180, 64 L. ed. 516. 


Commerce Commission 
l a claim under Section 
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The Interstate Commerce Commission v. Union 
Pacific Railway Company, 222 U. S. 546, 56 L. 
ed. 311. 

United States v. Interstate Commerce Commis¬ 
sion, 11 Fed. (2nd) 554. 

Interstate Commerce Commission v. United 
States, Ex Rel. Waste Merchants Assn., etc., 
260 IT. S. 32, 67 L. ed. 113. 

Great Northern Railroad Co. v. United States, 
277 IT. S. 172, 72 L. ed. 839. 


n. 

Was the Empire & Southeastern Railway Company a 
common carrier within Section 204, Transportation 
Act, 1920? 

Missouri Pacific Ry. Co. v. Ault, 256 U. S. 552, 
65 L. ed. 1087. 

United States v. American Railway Express Co., 
265 U. S. 426, 68 L. ed. 1087. 

Transportation Act, 1920, Paragraph (a) and 
(b), Section 204. 

Transportation Act, 1920, Section 209. 

Federal Control Act, Section 1, Paragraph 7. 

United States v. Louisiana & P. R. Co., 234 U. S. 
10; 58 L. ed. 1195. 

WeUs Fargo Co. v. Taylor, 254 U. S. 187, 65 L. 
ed. 213. 

In re Columbia Railway Gas & Electric Co., 
24 F. (2d), 828-831. 

Report of the Director General of Railroads for 
1924. 

Communication of the Director General of Rail¬ 
roads, June 29, 1918, approved by President 
Wilson. 

United States v. Missouri Pacific Raihvay Com¬ 
pany, 278 U. S. 269, 73 L. ed. 323. 
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Lewis’ Sutherland Statutory Construction, 
(2nd ed.), Vol. 2, Scetions 680 (441), 682 
(443), 583 (409), 586 (412). 

The Charles River Bridge v. The Warren Bridge 
et al., 11 Peters 417, 437-438 and 9 L. ed. 773, 
781-782. 

United States v. Denver & Rio Grande Railway 
Co., 150 U. S. 1, 14-15, 37 L. ed. 975, 979. 

Corona Coal Company v. United States, 21 |Fed. 
(2nd), 489, 491, and 23 Fed. (2nd), 673. j 


m. 

Was the Empire & Southeastern Railway Company re¬ 
quired to keep its accounts, books and record^ in 
accordance with the accounting classification of the 
Interstate Commerce Commission? 

Kansas City Southern Railway Company v. 
United States , 231 U. S. 423, 433; 58 L[ ed. 
297, 303. 

Great Northern Railway Company v. United 

States, 277 U. S. 172, 181, 72 L. ed. 839-841. 

1 

U. S. Ex. Rel. Kansas City Southern Railway 
Company, v. Interstate Commerce Conimis- 
sion, 252 U. S. 179-189; 64 L. ed. 617-621. 


IV. 



Is there a defect of parties or a want of legal identity on 
the part of the Claimant in the present claim and 
suit? 

Thompson on Corporations, (3rd Edition), Vol. 
5, Sections 3236 (3221); 3238 (3223): 3239 
(3224); 3240 (3225); 3242 (3227). 
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V. 

Inter-Office communications between members of the 
Interstate Commerce Commission, as well as Inter- 
Office communications between a member and a sub¬ 
ordinate Officer of said Interstate Commerce Commis¬ 
sion, are not confidential or privileged, but were mate¬ 
rial and relevent to the issues in the mandamus 
proceedings. 

Wigmore on Evidence (2nd. ed.), Vol. 5, Pages 
194-195, Section 2378. 


VI. 

Relator was denied a proper hearing and a fair and im¬ 
partial trial in accordance with due process of law, as, 
under Amendment 5 of the Constitution of the United 
States, provided. 

(A) A full hearing is one in which ample opportunity 
is afforded to all parties to make, by evidence and 
argument, <a showing fairly adequate to establish 
the propriety or impropriety from the standpoint 
of justice and law, of the steps asked to be taken 

Akron, C. & Y. R. Co. v. United States , 261 U. S. 
184; 67 L. ed. 605. 

Windsor v. McVeigh , 93 U. S. 274; 23 L. ed. 914. 

Spiller v. Atchison T. & S. F. R. Co ., 253 IT. S. 
117; 64 L. ed. 117. 

Interstate Commerce Commissioyi v. Louisville , 
227 IT. S. 88;57L. ed. 43. 

Hovey v. Elliott , 167 U. S. 409; 42 L. ed. 215. 

Delaware & Hudson Co. v. U. S.. 266 U. S. 438; 
69 L. ed. 369. 
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Chicago R. 7. <b P. R. Co. v. U. S., 274 U. S. 29; 
71 L. ed. 911. 

Burton v. Platter, 53 Fed. 901, 904. 

Western Pager makers Chemical Co. v. U. S., 271 
IT. S. 268, 70 L. ed. 941. 

United States v. Yount, 267 Fed. 861. 

Riverside & etc., Cotton Mills v. Menefeei 237 
U. S. 189; 59 L. ed. 901. 

Baltimore $ 0. R. R. Co. v. U. S., 264 U. S. 264; 
68 L. ed. 667. | 

Davidson v. New Orleans , 96 IT. S. 97; 24 iL. ed. 

616. 

Hurtado v. California , 110 I. S. 516; 28 L. ed. 
232. 

In Ex Parte Riggins, 134 Fed. 404. 

Simon v. Craft, 182 U. S. 427; 45 L. ed. 1165. 

Backus v. Shephard (N. Y.) 11 Wend. 629. 

Harbison v. Knoxville Iron Co., 53 S. W. 955; 
103 Tenn. 421. 


(B) 


Courts may interfere where Interstate Commerce 
Commission’s action is arbitrary and transcends 
legitimate bounds of its authority, although, ordi¬ 


narily, finding of facts by this body is unretiew- 
able because it operates in an administrative 
capacity. 

Interstate Commerce Commission v. Louisville 
& N. R. Co., 227 IT. S. 88; 57 ed. 431. 


Interstate Commerce Commission v. Illinois, 
215 IT. S. 452, 54 L. ed. 280. 

Chicago R. I. $ P. R. Co. v. U. S., 274 U. S. 
29; 27 L. ed. 911. 

United States v. Atchison, T. & S. R. Co., 234 
L T . S. 476; 58 L. ed. 1408. 

Seaboard Airline R. Co. v. U. S., 254 U. S. 57; 
65 L. ed. 129. 

Interstate Commerce Commission v. Union 
Pacific R. Co., 222 U. S. 541; 56 L. ed. 30$. 
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(C) The “Due Process of Law Clause”, under the 5th 
Amendment to the Constitution of the LTnited 
States impliedly embraces within its terms the 
guaranty of “equal protection of the laws”, and 
bears an import similar to that of the 14th 
Amendment 1 to the Constitution of the L T nited 
States. 

Jim Lee per, et al v. State of Texas, 139 IT. S. 
467; 35 L. ed. 225. 

Giozza v. Tier man, 148 l T . S. 657; 37 L. ed. 599. 

Duncan v. Missouri, 148 II. S. 657, 37 L. ed. 
599. 

Caldwell v. Texas, 137 U. S. 692, 34 L. ed. 816. 

U. S. v. Yount , 267 Fed. 861. 

(D) Due process of law is a constitutional right which 
provides that no citizen shall be deprived of life, 
liberty and' property except as provided by law. 
It relates primarily to the remedy or means of 
redress where rights are invaded, rather than to 
matters of substantive law. 

Manufacturers Railway Co. v. U. S., 62 L. ed. 

831. 

In Re Loiv Wah Suey v. Backus, 225 U. S. 460; 
56 L. ed. 1165. 

Mix v. Board of Commissioners of Nez Perce 
County, 112 P. A. C. 215, 219. 

Williams v. Atlantic Construction Line Railroad 
Co., 69 S. E. 402, 403,153 N. C. 360. 

Holden v. Hardy, 169 U. S. 366; 42 L. ed. 780. 

Hovey v. Elliott, 167 U. S. 409, 42 L. ed. 215. 

U. S. v. N. Y. etc R. Co., 165 Fed. 742. 

Shepard v. Northern Pac. Ry. Co., 184 Fed. 765. 

Den exdem Murray v. Hoboken Land & Im¬ 
provement Co., 18 How. 272. 
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(E) Corporations are persons within the meanibg of 
the constitutional provision forbidding, the depriva¬ 
tion of property without due process of law, as well 
as equal protection of the laws. 

Smyth v. Ames, 169 U. S. 466; 42 L. ed. 81j9. 

Covington & L. Tump . Road Co. v. Sanford , 164 
U. S. 578; 41 L. ed. 560. 

VII. 

Statutes are construed according to their language, gen¬ 
eral intent of the legislature and the object to be 
secured by their enactment, and it was therefore, an 
erroneous and strained interpretation to exclude the 
Relator from the classification of carriers subject to 
the privileges created under Section 204, Transporta¬ 
tion Act, 1920, and a clear denial to it of the guaran¬ 
tees Expressed in Amendment 5 to the United States 
Constitution, against the taking of property without 
due process of law. 

(A) The intent of Section 204, Transportation Act, 
1920, was manifestly to provide for just compensa¬ 
tion or reparation to the property of carriers, as 
a result of governmental interference therewith 
during the Federal control operation, and it was 
not enacted as compensation, dependent upon the 
past qualities or demeanor of the carrier, itself, as 
an entity; in other words, the purport was to pro¬ 
vide compensation “in rem”; not compensation “in 
personam. 9 ' 

Section 204, Transportation Act, 1920. 

Larabee v. Dolley, 175 Fed. 365, 392. | 

Holden v. Hardy, 169 TJ. S. 366; 42 L. ed. 780. 

Filbin Corporation v. United States, 266 Fed. 
911. 
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(B) Section 204,'Transportation Act, 1920, both in spirit 
and reason, is clearly declaratory and doctrinal of 
the principles surrounding the right of Eminent 
Domain, and therefore, should be read in “pari 
materia” with the Constitution of the United States 
and not, with Section One of the Federal Control 
Act, in determining the scope of its provisions for 
the reimbursement of deficits during Federal con¬ 
trol to carriers. 

Monongahela Nav. Co. v. U. S ., 148 U. S. 326: 
37 L. ed. 463. 

Chicago B. & Q. Ry . Co. v. Illinois ex rel. Grin- 
wood, 200 U. S. 561; 50 L. ed. 596. 

Cherokee Nation v. Southern Ry. Co. y 135 IT. S. 
641; 34 L. ed. 295. 

Sweet v. Rechel, 159 U. S. 380; 40 L. ed. 188. 

In Re: Rugheimer, 36 Fed. 369, 371. 

U. S. v. Pac. Ry. Co., 120 U. S. 239; 30 L. ed. 634. 

U. S. v. Russell, 13 Wall 629, 20 L. ed. 474. 

Mitchell v. Harmony, 13 How. 134; 14 L. ed. 75. 

(C) The Interstate Commerce Commission is not purely 
judicial but merely an administrative body, with 
its functions restricted to performance of minis¬ 
terial duties coupled with such quasi-judicial pow¬ 
ers as are incidental or necessary to the proper 
execution of same. 

Interstate Commerce Commission v. Brimson, 
154 U. S. 447; 38 L. ed. 1047. 

Spiller v. Atchison, T. & S. F. Ry. Co., 253 U. S. 
117; 64 L. ed. 810. 

Interstate Commerce Commission & Etc. R. Co. 
v. Cincimmti, 76 Fed. 183. 

Kentucky Bridge Co. v. Louisville <£ Etc. Ry. 
Co., 37 Fed. 567, 612. 
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(D) The design of the legislature in Section 204, Trans¬ 
portation Act, 1920, must clearly have been to dele¬ 
gate the Interstate Commerce Commission as a 
body of appraisers or auditors to determine and 
compute the deficit to the carriers under this jsec- 
tion. 


Section 204, Transportation Act, 1920. 

U . S. v. Butte, A. & P. By., 38 Fed. (2nd) 8|71. 

Low Wah Suey v. Backus, 225 U. S. 460; L. 
ed. 1165. 
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ARGUMENT. 


I. 

Is the action of the Interstate Commerce Commission 
refusing to take jurisdiction on a claim under Section 
204, Transportation Act, 1920, subject to review by 
any court, and 

Is mandamus the remedy of claimant where the Inter¬ 
state Commerce Coommission denies its own jurisdic¬ 
tion to entertain the claim, or holds that claimant has 
not brought itself within the terms of the act? 

i 

Interstate Commerce Commission v. United States of 
America, ex rel. Humboldt Steamship Company , 224 
U. S. Pg. 472, 56 L. Ed. 849: 

This was a suit by Mandamus instituted bv the Hum- 
boldt Steamship Company in the Supreme Court of the 
District of Columbia, praying for Mandamus against the 
Interstate Commerce Commission, to require it to take 
jurisdiction and proceed as required by law and grant 
certain relief for which the Humboldt Steamship Com¬ 
pany had petitioned. 

The action of the Commission complained of, was a 
refusal of the Commission to take jurisdiction of a peti¬ 
tion alleging violations of the Interstate Commerce Act by 
a Railway Company operating in Alaska, and where the 
Commission refused to entertain the petition upon the 
ground that Alaska was not a territory of the United 
States, and that the subject matter of the petition was 
not within the scope of the Commission’s power. 
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The case cited for present purposes upon the points 
raised therein, where it was claimed by the Commission 
that proper relief from its judgment, if erroneous, was 
by a reversal of the tribunal on appeal and it was in¬ 
timated further that the proper remedy in that case was 
on appeal to the United States Commerce Courts. In 
the Humboldt case, the Supreme Court of the United 
States says, in speaking of the position outlined above: 


‘But the proposition is plainly without merit, even 
though it be conceded, for the sake of argunkent, 
that the commerce court is by law vested witli the 
exclusive power to review any and every act of the 
Commission taken in the exertion of the authority 
conferred upon it by statute; that is, to exclusively 
review, not only affirmative orders of the Com^nis- 
sion granting relief, but also the action of that 
body in refusing to award relief on the grdund 
that an applicant was not entitled to relief. ^This 
is so because the action of the Commission refus¬ 
ing to entertain a petition on the ground thaf its 
subject matter was not within the scope of the 
powers conferred upon it would be embraced with¬ 
in the hypothetical concessions thus made * * 


Continuing further, the court said: 

“In the case at bar the Commission refused to pro¬ 
ceed at all, though the law required it to do!so; 
and to so do as required—that is, to take juris¬ 
diction, not in what manner to exercise it—is j the 
effect of the decree of the court of appeals, j the 
order of the court being that a peremptory ^rit 
of mandamus be issued directing the Commission 
to take jurisdiction of said cause and proceed 
therein as by law required.” 

Interstate Commerce Commissions, Louisville and Nash¬ 
ville Railroad Company , 227 U. S. 88, 57 L. ed. 43f: 


This is an appeal from the United States Commerce 
Court to review a decree which annulled an order! of 
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the Interstate Commerce Commission reducing rates. 
The action was by injunction against the Commission, 
praying that the Commission be enjoined from enforcing 
its order, it being alleged that the order was arbitrary, 
oppressive and confiscatory, and deprived the company 
of its proper and legal rates without due process of law. 
It was urged by the Commission in this case that the 
order of the Commission is conclusive and should not 
be set aside, even though the finding of the Commis¬ 
sion was whollv made without substantial evidence to 

•» 

support it. 

In considering this question the court said that the 
statute gave a right to a full hearing on the issue and 
that it conferred the privilege of introducing testimony 
and imposed the duty of deciding in accordance with the 
facts proved. The court said that a finding without evi¬ 
dence is arbitrarv and baseless, and that if the Govern- 
ment’s contention were correct, it would mean that the 
Commission had a power possessed not only by no other 
officer, administrative body or tribunal under our gov¬ 
ernment, but it would further mean that, where rights de¬ 
pended upon facts, the Commission could disregard all 
rules of evidence and capriciously make findings by ad¬ 
ministrative fiat. In that case it was further said that 
administrative orders and quasi judicial orders are void 
if the hearing was denied, or if the hearing granted was 
inadequate or manifestly unfair, or if the finding made 
was contrary to the indisputable character of the evi¬ 
dence, or if the facts do not, as a matter of law, support 
the order made. The court said: 

“But whether the order deprives the carrier of a 
constitutional or statutory right, whether the hear¬ 
ing was adequate and fair, or whether for any 
reason the order is contrary to law,—are all mat¬ 
ters within the scope of judicial power * * 


35 



“The government further insists that the com¬ 
merce act (26 Stat. at L. 743, 128 U. S. Conjip. 
St. 190), p. 3163) requires the Commission to 
obtain information necessary to enable it to per¬ 
form the duties and carry out the objects for wlqch 
it was created; and having been given legislative 
power to make rates it can act, as could Congress, 
on such information, and therefore its findings 
must be presumed to have been supported by such 
information, even though not formally proved at 
the hearing. But such consideration would nul¬ 
lify the right to a hearing,—for manifestly there 
is no hearing when the party does not know what 
evidence is offered or considered, and is not given 
an opportunitv to test, explain, or refute * * 

Interstate Commerce Commission v. Illinois Central Rctijil- 
ivay Company, 215 U. S. 452, 54 L. ed. 280: j 

“Beyond controversy, in determining whether in 
order of the Commission shall be suspended or sjet 
aside, we must consider (a) all relevant questions 
of constitutional power of right; (b) all pertineht 
questions as to whether the administrative ordty 
is within the scope of the delegated authority uh- 
der winch it purports to have been made; and (c) 
a proposition winch we state independently, Al¬ 
though in its essence it may be contained in the 
previous one, viz., whether, even although the ojr- 
der be in form within the delegated power, never¬ 
theless it must be treated as not embraced therein, 
because the exertion of authority winch is ques¬ 
tioned has been manifested in such an unreasonable 
manner as to cause it, in truth, to be within tqe 
elementary rule that the substance, and not the 
shadow, determines the validity of the exercise <if 
the power. Postal Telegraph Cable Co. v. Adames, 
155 U. S. 688, 698, 39 L. ed. 311, 316, 5 Inters. 
Com. Rep. 1, 15 Sup. Ct. Rep. 268, 260. Plain as 
it is that the powers just stated are of the es¬ 
sence of judicial authority, and which, therefore, 
may not be curtailed, and whose discharge may n<ff 
be by us in a proper case avoided, it is equally 
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plain that such perennial powers lend no support 
whatever to the proposition that we may, under 
the guise of exerting judicial power, unsurp merely 
administrative functions by setting aside a lawful 
administrative order upon our conception as to 
whether the administrative power has been wisely 
exercised. Power to make the order, and not the 
mere expediency or wisdom of having made it, is 
the question. * * *” 

i 

Seaboard Air Line Railway Company v. United States f 
254 U. S. 56, 65 L. ed. 129: 

In this case the court said that finding of fact made by 
the Interstate Commerce Commission may be disturbed 
by judicial decree only in case where the Commission’s 
action is arbitrary or transcends the legitimate bounds 
of its authoritv. 

w 

Baltimore and Ohio Railroad Company v. United States , 
264 U. S. 255, 68 L. ed. 667: 

This is an action brought in the Federal Court for the 
Eastern District of Illinois v. United States and the Com¬ 
mission, and the New York Central Railroad Company, 
together with other parties, to have an order of the Com¬ 
mission, penhitting the New York Central R. R. Co. to 
acquire certain Terminal Property vacated. It was al¬ 
leged that the order was made without hearing and was 
void. By way of defense, it was urged that the order was 
not subject to judicial review, and that if subject to re¬ 
view, judicially, it could not be held void because unsup¬ 
ported by evidence. The court said that facts conclu¬ 
sively known to the Commission, but not put in evidence, 
would not support an order. Commenting upon the facts 
in that case, the court said: 

“It is further contended that P. 2 of Sec. 5 confers 
a power purely discretionary, and that, for this 
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reason, the order entered cannot be set aside by 
a court merely on the ground that the action taken 
was based on facts erroneously assumed, or of 
which there was no evidence. The power here 
challenged is not of that character. Congress, 
by using the phrase ‘whenever the Commission is 
of opinion, after hearing/ prescribed quasi judi¬ 
cial action. Upon application of a carrier, the Com¬ 
mission must form a judgment whether the ac¬ 
quisition proposed will be in the public interest. 
It may form this judgment only after hearing. 
The provision for a hearing implies both the priv¬ 
ilege of introducing evidence and the duty of de¬ 
ciding in accordance with it. To refuse to consider 
evidence introduced or to make an essential find¬ 
ing without supporting evidence, is arbitrarv kc- 
tion. * * *” 

I 

United States of America, ex rel. Louisville Cement to. 

v. Interstate Commerce Commission, 246 U. S. 638, 

645; 62 L. ed. 914, 918: 

In this case it was said that error on the part of the 
Interstate Commerce Commission in declaring that a 
cause is not within its jurisdiction may be corrected on 
petition for Mandamus, where such erroneous decision 
cannot be reviewed on appeal or writ of error. 

In this case the Interstate Commerce Commission Re¬ 
fused to take jurisdiction in the controversy before jit, 
alleging that the claim there filed by reason of limita¬ 
tion was barred and that a construction of the Statute 
upon which recovery was predicated involved the further 
principle that the Statute operated not merely as a 
Statute of Limitations, but was also jurisdictional, in 
that it set a limit to the power of the Commission to 
act upon the claim. 

This action, furthermore, was in error to the Court 
of Appeals for the District of Columbia from tjie 
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Supreme Court of the United States, denying the peti¬ 
tion for a writ of mandamus to compel the Interstate 
Commerce Commission to entertain and proceed to ad¬ 
judicate a cause which the Commission had declared not 
to he within its jurisdiction. The judgment of the Court 
was that the Court of Appeals reverse its ruling and that 
the cause he remanded to the Supreme Court of the Dis¬ 
trict of Columbia, with directions that the writ of manda¬ 
mus he issued to the Commission, directing the Com¬ 
mission to proceed and dispose of the claim in contro¬ 
versy under the construction placed upon its jurisdiction 
by the opinion of the United States Supreme Court. It 
will he noted in this case that the effect of the decision is 
not only to interpret or construe the Statute in question, 
but is also to reverse the holding of the court on its 
ruling that it was without jurisdiction to proceed. It 
appears to be a clear analogy to the case at bar, inasmuch 
as the contention here made by the Interstate Commerce 
Commission is that it is without legal basis for the deter¬ 
mination of the Net Railway Operating Income or Deficit 
of the Empire & Southeastern Railway Company for the 
purposes of Section 204. 

United States Ex. Ret. Kansas City Southern Railway 

Company v. Interstate Commerce Commission , 252 IT. 

S. 180, 64 L. ed. 516: 

This case was in error to the Court of Appeals of the 
District of Columbia from the United States Supreme 
Court to review a judgment which affirmed a judgment 
of the Supreme Court of the District of Columbia, refus¬ 
ing to compel the Interstate Commerce Commission by 
Mandamus to investigate and find the present cost of con¬ 
demnation and damages, or of purchase in excess of the 
original cost, or the present value of railway property of 
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which the Interstate Commerce Commission was making 
physical valuation. 

The Interstate Commerce Commission in that eas4 de¬ 
clined to proceed and make the valuation required u^ider 
the Statute, asserting that the requisite action wa^ be¬ 
yond the possibility of rational determination. The In¬ 
terstate Commerce Commission said: 

“Before we can report figures as ascertained] we 
must have a reasonable foundation for our esti¬ 
mate, and when, as here, if the estimate can be made 
only upon inadmissible assumptions, and upon 
impossible hypotheses, such as those pointed out 
by the Supreme Court in the opinion quoted, our 
duty to abstain from reporting as an ascertained 
fact that which is incapable of rational ascertain¬ 
ment is clear.’ ’ 

It appears from examination of the case that the 
state Commerce Commission discontinued the 
evidence for the determination of valuations of the 
road Company and declined to hear further testimony in 
the hearing, and determined that it would make no re¬ 
port concerning the subject of inquiry. 

“This suit was then brought to obtain a mandamus 

to compel the Commission to hear the proof and 

set upon it under the statute.” 

* *■ * # # 

i 

i 

“It is obvious from the statement we have made] as 
well as from the character of the remedy invoked, 
—mandamus,—that we are required to decide, jnot 
a controversy growing out of duty performed un¬ 
der the statute, but one solely involving an alleged 
refusal to discharge duties which the statute ex¬ 
acts. Admonishing, as this does, that the issue be¬ 
fore us is confined to a consideration of the fhce 
of the statute and the nonaction of the Commission, 
in a matter purely ministerial, it serves also to fur-' 
nish a ready solution of the question to be decided, 
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since it brings out in bold contrast the direct and 
express command of the statute to the Commis¬ 
sion, to act concerning the subject in hand, and the 
Commission’s unequivocal refusal to obey such 
command.” 

* * # * * 

“Finally, even if it be further conceded that the sub¬ 
ject-matter of the valuations in question which the 
act of Congress expressly directed to be made nec¬ 
essarily opened a wide range of proof, and called 
for the exercise of close scrutiny and of scrupu¬ 
lous analysis in its consideration and application, 
such assumption, we are of opinion, affords no 
basis for refusing to enforce the act of Congress, 
or what is equivalent thereto, of exerting the gen¬ 
eral power which the Act of Congress gave, and at 
the same time disregarding the essential conditions 
imposed by Congress upon its exercise.” 

The Court held in this case that the conclusion reached 
by the Interstate Commerce Commission was erroneous, 
arising from a mistaken concept by the Interstate Com¬ 
merce Commission of its duties under the Statute, and 
that since Congress had imposed the specific duty upon 
the Commission, the Interstate Commerce Commission 
refused to enforce the act of Congress. 

In the case at bar the apparent position of the Inter¬ 
state Commerce Commission seems to be that it lacks 
the basis upon which to determine the rights of the ap¬ 
pellant asserted under its Deficit Claim. It may be in¬ 
ferred from what is said in the Report of the Interstate 
Commerce Commission (Tr. Page 12), that since the Car¬ 
rier Company was held by the Interstate Commerce Com¬ 
mission to have not kept its records and accounts in con¬ 
formity with the Accounting Rules of the Interstate Com¬ 
merce Commission, they were, in the case at bar, with¬ 
out a sufficient foundation from the data which they con¬ 
sidered, to ascertain and allow the claim filed. 
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The Empire & South-Eastern Railway Company was 
a Carrier by Railroad within the first paragraph of Sec¬ 
tion 204, Transportation Act, 1920. The Statute in ex¬ 
press terms, established its right to compensation. That 
part of Section 204 which describes the duty of the liter- 
state Commerce Commission to ascertain the Carrier’s 
deficit in Railway operating income impressed upoi^ the 
Interstate Commerce Commission a duty which in | this 
case it had declined to perform. It follows that from its 
failure to act, the Empire & South-Eastern Railway Corn- 
pan}' is entitled to demand issuance of the Writ of Man¬ 
damus, commanding the Interstate Commerce Commis¬ 
sion to take jurisdiction of the claim and proceed ajs by 
law required. 

The Interstate Commerce Commission v. Union 
Railway Company, 222 U. S. 546, 56 L. ed. 311. 

This case is cited as holding among other things, that, 
an order of the Interstate Commerce Commission, or a 
decision made by it, based upon a mistake of law, is sub¬ 
ject to review by the Courts, where as a consequence of 
erroneous concept of the Commission of the principle 
of law involved, the litigant party has been injured, or 
deprived of his property or other right. Note the follow¬ 
ing from the opinion: 

‘‘There has been no attempt to make an exhaustive 
statement of the principle involved, but in Cases 
thus far decided, it has been settled that the orders 
of the Commission are final unless (1) beyomfl the 
power which it could constitutionally exercisp; or 
(2) beyond its statutory power; or (3) based tipon 
a mistake of law. But questions of fact mpy be 
involved in the determination of questions of j law, 
so that an order, regular on its face, may bp set 
aside if it appears that (4) the rate is so lorw as 
to be confiscatory and in violation of the conCtitu- 
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tional prohibition against taking property without 
due process of law; or (5) if the Commission acted 
so arbitrarily and unjustly as to fix rates contrary 
to evidence, or without evidence to support it; or 
(6) if the authority therein involved has been ex¬ 
ercised in such an unreasonable manner as to cause 
it to be within the elementary rule that the sub¬ 
stance, and not the shadow, determines the valid¬ 
ity of the exercise of the power.” 

United States v\ Interstate Commerce Commission, 11 
Fed. (2nd) 554: 

This was Mandamus originating in the Supreme Court 
of the District of Columbia and on appeal to the Court 
of Appeals of the District of Columbia. The Court of 
Appeals of the District of Columbia in its opinion dis¬ 
tinguished the case from Kansas City Southern Railway 
Company v. Interstate Commerce Commission, supra, 
pointing out that in the Kansas City Southern case, the 
Interstate Commerce Commission had refused to take 
jurisdiction whereas in the Cripple Creek and Colorado 
Springs case (11 Fed. 2nd, 554), the Interstate Com¬ 
merce Commission had taken jurisdiction and made their 
decision on the merits in that case. 

Interstate Commerce Commission v. United States Ex 
Ret. Waste Merchants Assn., etc., 260 U. S. 32, 67 L. 
ed. 113: 

Mandamus proceedings in this case were dismissed in 
the Trial Court, it appearing that the action of the Inter¬ 
state Commerce Commission involved in the issues upon 
which Mandamus was invoked as a remedial agency 
shows that the Commission did not dismiss the complaint 
for lack of jurisdiction but heard the case fully. Man¬ 
damus in that case was further invoked to compel the 
particular exercise of matters within the judgment and 
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discretion of the Interstate Commerce Commission, 
that case the Court said: 


In 


“The case at bar is not like Interstate Commerce 
Commission v. United States, 224 U. S. 474, 56 L. 
ed. 849, 32 Sup. Ct. Rep. 556, and United States ex 
ret. Louisville Cement Co. v. Interstate Commerce 
Commission , 246 U. S. 638, 62 L. ed. 914, 38 Sup. 
Ct. Rep. 408, where the Commission had wrongly 
held that it did not have jurisdiction to adju- 
cate the controversy; nor is it like United 
States ex rel . Kansas City Southern R. Co. v. inter¬ 
state Commerce Commission , 252 U. S. 178,j 64 L. 
ed. 517, 40 Sup. Ct. Rep. 187, where the Commis¬ 
sion wrongly refused to perform a specific, per¬ 
emptory duty prescribed by Congress.’’ 

The case is cited in this brief as distinguishing clearly 
the line of demarkation between those cases wherein the 
action of the Interstate Commerce Commission ha$ been 
held subject to Mandamus, and certain other cases 
wherein that remedy has been denied. It is respectfully 
argued that the Appellant in this case is within the rule 
employed in the Louisville Cement Case, the Kansa^ City 
Southern case, the Humboldt Steamship case, as well as 
other cases, supra, wherein the Writ has issued. 

Great Northern Railroad Co. v. United States, 277 U. S. 

172, 72 L. ed. 839: 

In this case the action was in equity to annul Certifi¬ 
cates issued bv the Interstate Commerce Commission. 
The Court held, against the petitioner, upon the ground 
that the United States could be sued only bv consent, and 
that there was consent extended whereby the C^ion 
could be maintained. 


The suit was further an effort to annul or set 
or vacate an affirmative act and is authority in no 


aside, 

sense 


in a case where relief is sought from action of the In- 
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terstate Commerce Commission in refusing to take juris¬ 
diction or a case wherein the Interstate Commerce Com¬ 
mission acted without evidence to support its action or 
acted arbitrarily, without warrant or authority of law. 


II. 


Was the Empire & Southeastern Railway Company a 
common carrier within Section 204, Transportation Act, 


1920? 


Missouri Pacific Railway Co. v. Ault, 256 U. S. 552, 65 L. 
ed. 1087: 


In this case the phrase ‘‘ Carriers under Federal Con¬ 
trol,” from Section 10 of the Federal Control Act of 
March 21, 1918, is defined as follows: 

‘‘Here the term ‘Carrier’ was used as it is under¬ 
stood in common speech, meaning the transporta¬ 
tion systems as distinguished from the corpora¬ 
tions owning or operating them.” 


United States v. American Railway Express Co., 265 U. 
S. 426, 68 L. ed. 1087: 


In this case, Transportation Act February 28th, 1920, 
was under consideration. There was involved in the 
controversy the question whether the American Railway 
Express Co. was a carrier within the terms of the 
Transportation Act. The Transportation Act defines 
“Carrier”, for the purpose of the Act, as follows: 

“(a) When iused in this section the term ‘carrier’ 
means a carrier by railroad which, during any part 
of the period of Federal control, engaged as a com¬ 
mon carrier in general transportation, and com¬ 
peted for traffic, or connected, with a railroad un¬ 
der Federal control, and which sustained a deficit 
in its railway operating income for that portion 
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(as a whole) of the period of Federal control dur¬ 
ing which it operated its own railroad or system 
of transportation; but does not include any street 
or interurban electric railway which has as its 
principal source of operating revenue urban sub¬ 
urban, or interurban passenger traffic or sale of 
power, heat, and light, or both.” 

There appears to be no ambiguity in the language here 
employed, and it seems evident that it was the intention 
of Congress to provide that the benefits of the Transpor¬ 
tation Act of 1920 should extend only to carriers by rail¬ 
road, thus excluding such common carriers as pipe line 
companies, telegraph, telephone and cable companies, as 
not being within the terms of the Transportation Act, 
since the purpose for which, particularly Section 204, 
Transportation Act of 1920, was enacted by Congress, 
was said to be based upon a recognition of an ultimate 
liability on the part of the government for the entire 
period of Federal Control, arising from the action i>f the 
Federal Government in taking over and operating under 
Federal Control, the railroad companies of the United 
States during the period of the World War. 

In the above case, the Court said: 

“In Transportation Act, 1920, the phrase ‘Carrier’ 
seems to have been systematically employed tp des¬ 
ignate actions of the Interstate Commerce Act 
which apply only to carriers operating railrojads. ’ ’ 

The Court further said: 

“The natural meaning of the term ‘Carrier by rail¬ 
road’ is one who operates a railroad, not one Vhose 
shipments are carried bv a railroad.” 

Paragraph (a) of Section 204 aforesaid, created in 
Carriers and defined a vested right to be re-imburded or 
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compensated for those losses arising to Carriers within 
the Act, suffered by reason of competition with Carriers 
under Government operation by reason of diversion of 
freight and for other reasons, whereas paragraph (b) of 
Section 204, prescribes the method of computation (for 
railroads) in respect to income or deficit arising within 
the Act. 

Paragraph (b) confers no additional rights to the Car¬ 
rier and cannot be construed as limiting the benefits of- 
paragraph (a) of the Act, but only as providing the pro¬ 
cedure whereby the computation of the amount oi* the 
Carrier’s deficit may be ascertained. 

Section 209 of Transportation Act, 1920, again defines 
“Carrier” in the exact terms as defined in Section 204. 
At Section 209, there is, however, a qualification, or re¬ 
defining of the term “Railway Operating Income” ap¬ 
plied TO SLEEPING CAR COMPANIES ONLY, as 

“The term ‘Railway Operating Income’ and other 
references to accounts of Carriers bv railroad, 
shall in the case of a Sleeping Car Company, be 
construed as indicating the appropriate corre¬ 
sponding accounts in the accounting system pre¬ 
scribed BY THE COMMISSION. ? 9 

By the foregoing language under the doctrine of in¬ 
clusion and exclusion applied to the interpretation of 
statutes and written instruments, it may be taken to be 
the ascertained intention of Congress to limit the em¬ 
ployment of the Interstate Commerce Commission’s ac¬ 
counting system under Transportation Act, 204, to Sleep¬ 
ing Car Companies, Congress evidently having in mind 
the recognized fact that many short line railroad com¬ 
panies were intrastate in character and their accounting 
system therefore not maintained under the accounting 
regulations of the Interstate Commerce Commission. 


As further evidence of the intention of Congress that 
Carriers having a status similar to that of the Empire 
& South-Eastern Railway Company, should be entitled 
to the benefit of the policy of re-imbursement of the fed¬ 
eral Government during the Federal Control period], is 
found in paragraph 7 of Section 1, of the Federal Control 
Act, which provides: 

“That every railroad not owned, controlled, or oper¬ 
ated by another carrier company, and which has 
heretofore competed for traffic with a railroad or 
railroads of which the President has taken pos¬ 
session, use, and control, or which connects \jith 
such Railroads and is engaged as a common car¬ 
rier in general transportation, shall be held and 
considered as within ‘Federal control,’ as herein 
defined, and necessary for the prosecution of the 
war, and shall be entitled to the benefit of all the 
provisions of this Act: Provided, however, Tnat 
nothing in this paragraph shall be construed as 
including anv street or interurban electric railwav 
which has as its principal source of operating rev¬ 
enue urban, suburban, or interurban passenger 
traffic, or sale of power, heat and light, or both. 

United States v. Louisiana & P. R. Co., 234 U. S. 10; 58 
L. ed. 1195: 

In the above case is a discussion of the status of so- 
called tap lines, log railroads and short line railroads pp- 
erating as subsidiaries, and in that connection it was said 
that the right of the public to use the facilities of a rail¬ 
road and to demand service of it, rather than the extent 
of its business, is the real criterion bv which to determine 
whether or not it is a common carrier. Discussing the 
status of certain lines operating in Arkansas and Texas, 
in that case the court said: 

“It is insisted that these roads are not carriers be¬ 
cause the most of their traffic is in their own lpgs 
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and lumber, and that only a small part of the traf¬ 
fic carried is the property of others. But this 
conclusion loses sight of the principle that the ex¬ 
tent to which a railroad is in fact used does not 
determine the fact whether it is or is not a common 
carrier. It is the right of the public to use the 
road’s facilities and to demand service of it, rather 
than the extent of its business, which is the real 
criterion determinative of its character. 

There is a clear distinction between spurs which 
are owned and operated by a common carrier as 
a part of! its system and under its public obliga¬ 
tion. and merely private sidings. * * * 

Furthermore, these roads are common carriers 
when tried by the test of organization for that 
purpose under competent legislation of the state v 
They are so treated by the public authorities of 
the state, who insist in this case that they are 
such, and submit in oral discussion and printed 
briefs cogent arguments to justify that conclusion. 
They are engaged in carrying for hire the goods 
of those who see tit to employ them. They are 
authorized to exercise the right of eminent domain 
by the sthte of their incorporation. They were 
treated and dealt with as common carriers bv con- 
necting systems of other carriers.” 


Wells Far (jo Co. v. Taylor, 254 U. S. 187, 65 L. ed. 213: 

Defining common carrier by railroad, in this case the 
court said: 

“In our opinion, the word ‘common carrier by rail¬ 
road’ as used in the Act, means one who operates 
a railroad as a means of carrying for the public, 
that is to say, a railroad company acting as a com¬ 
mon carrier. This view not only is in accord with 
the ordinary acceptation of the words, but is en¬ 
forced by the mention of cars, engines, track road 
bed, and other property pertaining to a going rail¬ 
road.” 
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In Re Columbia Railway Gas & Electric Co. f 24 F. 
828-831: 


(2d) 


“The word ‘railroad’ in a strictly accurate stense, 
is a generic term, and certainly includes all lfinds 
of railroads, whether street railways, hors^ car 
lines, cable car lines, electric trolley lines, | sub¬ 
urban lines, interurban roads, or steam railroads 
engaged in general transportation, but the -jvord 
‘ railroad’ is not always used in this broad spnse, 
and indeed it may be conceded that ordinarily 
and popularly it is generally used when referring 
to the steam railroads, which connect with one 
another and form a part of the transportation 
system of railroads throughout the country. 

In the message of the President of the United States, 
relative to questions and disputes arising out of the Fed¬ 
eral control of railroads by the government, the President 
said that 

“Section 204 of the Transportation Act, generally 
known as the deficit provision, was enacted ap¬ 
parently for the benefit of these (short line) lines.” 


In the report of the Director General of Railroads! for 
1924, it was said: 

“It was quite evident that there was an ultimate 
liability of some sort to these short lines on the 
part of the Government for the entire period of 
Federal Control, and that this liability must be 
liquidated either by the Interstate Commerce Com¬ 
mission under the provisions of the Deficit Sec¬ 
tion (204 Transportation Act), or the railroad!ad¬ 
ministration, on the theory that these properties 
were at least under nominal Federal control j for 
the first six months of that period.” 

A communication of the Director General of Railroads, 
June 29, 1918, approved by President Wilson, in refer- 
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ence to the policy of the government toward so-called 
short line railroads, states: 

“The Railroad Administration has therefore pro¬ 
vided that all such railroads be relinquished, ex¬ 
cept in cases where it has already been ascertained 
that it is needful and desirable that such railroads 
shall be under Federal control. 

In taking this action the Railroad Administration 
is mindful of the paramount importance of pre¬ 
serving unimpaired the local public service per¬ 
formed bv the railroads which mav thus be relin- 
quished and is also solicitous that no injustice 
shall be done to the owners of such railroads. It 
mav be that the creation of Federal control over 

•t 

railroad systems in general will tend to change 
unfavorably the situation of many of these smaller 
railroads, unless special care shall be taken to avoid 
such unfavorable results, with consequences detri¬ 
mental both to the local public service and to the 
just interests of the railroad owners. 

To avoid these consequences and to preserve in 
every reasonable respect a status for the railroads 
so relinquished as favorable as that which they en¬ 
joyed during the three-year test period (the three 
years ended June 30, 1017), great care will be 
taken to see that the railroads so relinquished are 
given fair divisions of joint rates, are insured a 
reasonable car supply—circumstances considered 
—and are protected against any undue disturb¬ 
ance in the routing of traffic.” (See Addenda on 
page 101.) 

United States v. Missouri Pacific Railway Company , 278 
IT. S. 269, 73 L. ed. 323: 

Consideration of the opinion in the foregoing case, to¬ 
gether with the head notes and editorial comment on the 
opinion, elicits certain cardinal rules of construction of 
statutes, which may be appropriately considered and ap¬ 
plied to the Statute here under consideration, as well as 



to the Excerpts from Reports of the cases cited. Tfhe 
rules are as follows: 

(a) “Where no ambiguity exists in a statute, there is 

no room for construction.” 

(b) “Where the language of ail enactment is clear, dnd 

construction according to its terms does not l^ad 
to absurd or impracticable consequences, ihe 
words employed are to be taken as the final mean¬ 
ing intended, and resort cannot be had to reports 
of legislative committees, and statements of thbse 
in charge of the measure, and other extraneous 
matter, to aid in ascertaining the legislative in¬ 
tent. ’ ’ 

I 

(c) “The reasons for, and the significant circumstances 

leading up to, the enactment of a statute, may be 
noticed in confirmation of the meaning conveyed 
bv the words used.” 

(d) “The rule that re-enactment of a statute after it 

has been construed by officers charged with its 
enforcement impliedly adopts the construction 
applies only when the construction is not plaiiily 
erroneous, and to cases presenting the precise 
conditions passed on prior to the re-enactmentl ” 

(e) “Although a definitely settled administrative con¬ 

struction of a statute is entitled to the highest 
respect, and if acted on for a number of yeajrs 
will not be disturbed except for cogent reasons, 
the court is not bound bv it.” 

i 

(f) “The rule that a definitely settled administrative 

construction of a statute is entitled to the high¬ 
est respect does not apply in cases where the 
construction is not doubtful.” 

(g) “If the administrative interpretation of a statute 

has not been uniform, it is not entitled to the re¬ 
spect and weight accorded to a uniform construc¬ 
tion, and will be taken into account only to tfye 
extent that it is supported by valid reasons.” 
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Lewis 7 Sutherland Statutory Construction , (2nd ed.), 
Vol. 2, Sections 680 (441), 682 (443), 583 (409), 586 
(412): 

Having before us, as heretofore observed, the statutes 
and the decisions thereto, and excerpts from State Mes¬ 
sages and Papers relative to the legislation, it becomes 
pertinent to ascertain another general rule of construc¬ 
tion of statutes indispensible to the consideration of the 
proper interpretation of statutes remedial in character, 
bearing in mind especially the declared intention of both 

i _ 

the executive and the legislative branches of the Federal 
Government relative to the Transportation Act: And we 
should keep in mind the further rule of construction 
which will be developed hereinafter, that if the intent of 
a grant from sovereignty is obvious, the Act is to receive 
a liberal and fair interpretation, and if the King’s grant 
is upon valuable consideration, it shall be construed 
strictly in favor of the grantee and further, if the grant 
was not made at the solicitation of the grantee, the stat¬ 
ute is construed in favor of the beneficiary under the 
statute. 

Upon the question of construction of remedial statute 
note the following from Lewis’ Sutherland on Statutory 
Construction: 

“§§680 (441). Statutes which confer or extend the 
elective franchise, which take away penalties, 
which give compensation to those w’hose property 
is taken compulsorily, statutes which are in favor 
of those on whom taxes are assessed or burdens 
laid, or in favor of those who are subjected to 
prejudice by exercise of a special privilege granted 
by law, are remedial and to be liberally construed. 
Where the intent is plain to confer a privilege 
upon those whose rights are to be affected by a 
statutory proceeding in derogation of the rights 
of private property, and the language is doubtful 
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as to the extent of the privilege, it is the duty of, 
the courts to give it the largest construction in | fa¬ 
vor of the privilege which the language employed 
will fairly permit.’’ 

“§§682 (443). In construing a remedial statute 

which has for its end the promotion of important 

and beneficial public objects, a large construction 

is to be given when it can be done without doing 

actual violence to its terms.” 

* * # * 

“§§583 (409). remedial statutes to be liberaJ^ly 

CONSTRUED—WHAT ARE REMEDIAL STATUTES. —In the 

modern sense remedial statutes not only include 
those which so remedy defects in the common l£iw, 
but defects in our civil jurisprudence generally, 
embracing not only the common law, but also the 
statutory law. They are in a general sense reme¬ 
dial whether they correct defects in the declara¬ 
tory, directory or remedial parts, as the auttor 
just quoted has defined them. They are also ^h e 
three points mentioned by the author to be con¬ 
sidered in the construction of all remedial stat¬ 
utes—the old law, the mischief, and the remedy; 
that is, how the law stood at the making of j:he 
act; the mischief for which that law did not ade¬ 
quately provide, and what remedy the legislature 
has supplied to cure this mischief. And it is xhe 
duty of judges so to construe the act as to sup¬ 
press the mischief and advance the remedy. Ttyis 
injunction is simply to carry out the intention of 
the law-maker, which is the cardinal aim with ref¬ 
erence to all statutes. The intention in statutes 
which are for this purpose recognized as remedial 
or enacted pro bono publico is more liberally in¬ 
ferred, and to a greater extent dominates the let¬ 
ter, than is admissible in dealing with those which 
must be strictly construed.” 

“§§586 (412). The intention is not something 
evinced dehors the statute; it is to be learned from 
it, with those extrinsic aids to a correct interpreta¬ 
tion to which resort may be had; and that intyn- 
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tion, when satisfactorily ascertained, is the design 
to which the letter is subordinated. And it is ever 
to be borne in mind that the intention is to be col¬ 
lected from the words, the context, the subject- 
matter, the effects and consequences, the spirit and 
reason of law, and other acts in pari materia. 
What is liberal construction can be better under¬ 
stood with these general principles in mind, by 
study of a multitude of well-considered cases, and 
by carefully considering the reciprocal influence 
of the principles which underlie the two modes of 
construction—strict and liberal. A liberal con¬ 
struction is given to remedial statutes, and stat¬ 
utes generally enacted for the public convenience 
and for its material welfare, except as modified 
or neutralized by the conservatism upon which 
strict construction is founded. ” 

The Charles River Bridge v. The Warren Bridge et al., 
11 Peters 417, 437-438 and 9 L. ed. 773, 781-782: 

“It was said by a learned judge, in the court be¬ 
low, that the general rule of law was, that in gov¬ 
ernmental grants, nothing passed by implication. 
Where, I would ask, is any such general rule to be 
found? Xot in the books, surely, nor can it be in¬ 
ferred from adjudged cases. All those cited in 
support of the rule are cases of crown or preroga¬ 
tive grants.” 

* ! # * * * 

“In ordinary cases, between subject and subject, the 
principle is that the grant shall be construed, if 
the meaning be doubtful, most strongly against the 
grantor, who is presumed to use the most cautious 
words for his own advantage and security; but, in 
the case of the king, whose grants chiefly flow from 
his royal grace and bounty, the rule is otherwise; 
and crown grants have at all times been construed 
most favorably for the king, where a fair doubt 
exists as to the real meaning of the instrument. 

“But there are limitations and exceptions even to 
this rule: 
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“1st. No strained or extravagant construction is to 
be made in favor of the king; if the intentioji be 
obvious, royal grants are to receive a fair and lib¬ 
eral interpretation. 

“2nd. The construction and leaning shall be ir. fa¬ 
vor of the subject, if the grant show that it was 
not made at the solicitation of the grantee; but ex 
speciali gratia certa scientia , et mero motu re 
10 Coke, 112; Comyn. Dig., Grant, C. 12. 

“3rd. If the king’s grants are upon a valuable 
sideration, thev shall be construed strietlv for 
patentee. 

4 ‘ The grants of the king, when valid, in general 1 
him, though without consideration, as subjects 
bound by their grants.” 

United Stales v. Denver £ Rio Grande Railway Co ., 

U. S. 1, 14-15, 37 L. ed. 975, 979: 

‘ ‘ 4 The acts making the grants are to receive duch 
a construction as will carry out the intent of Con¬ 
gress, however difficult it might be to give full 
effect to the language used if the grants were 
by instruments of private conveyance. To ascer¬ 
tain that intent w^e must look to the condition of 
the country 'when the acts were passed, as well as 
to the purposes declared on their face, and r^ad 
all parts of them together.’ 

“Looking to the condition of the country, and ;the 
purposes intended to be accomplished by the Act, 
this language of the court furnishes the proper 
rule of construction of the Act of 1875. When an 
Act, operating as a general law r , and manifesting 
clearly the intention of Congress to secure public 
advantages, or to subserve the public interests and 
welfare by means of benefits more or less valuable, 
offers to individuals or to corporations as an!in¬ 
ducement to undertake and accomplish great And 
expensive enterprises or works of a quasi public 
character in or through an immense and undevel¬ 
oped public domain, such legislation stands upon 



a somewhat different footing from merely a pri¬ 
vate grant, and should receive at the hands of the 
court a more liberal construction in favor of the 
purposes for which it was enacted. Bradley v. New 
York do N. H. R. Co ... 21 Conn. 294; Pierce, Rail¬ 
roads, 491. 

“This is the rule, we think, properly applicable to 
the construction of the Act of 1875, rather than 
the more strict rule of construction adopted in the 
case of purely private grants; and in view of this 
character of the Act, we are of opinion that the 
benefits intended for the construction of the rail¬ 
road in permitting the use of timber or other ma¬ 
terial. should be extended to and include the struc¬ 
tures mentioned in the Act as a part of such rail¬ 
road.’ * 

Corona Coal Company v. United States, 21 Fed. (2nd), 

489, 491, and 23 Fed. (2nd), 673: 

The opinion in this case construed an Act of Congress 
the manifest purpose of which Act it was said, in the 
opinion, was to afford relief to taxpayers who increased 
production of articles contributing to the prosecution of 
the war, and who by reason of the cessation of war ac¬ 
tivities, incurred losses. 

The taxpayer was engaged in the mining of coal and 
sought to invoke the benefit of the legislation by claim 
for refund of taxes paid. There were two points at is¬ 
sue, (1) was the coal an article contributing to the prose¬ 
cution of the war, and (2) whether the costs of mine 
openings and development work were within the purview 
of Section 234, subd. (a) (8), of the Act. The interpreta¬ 
tion of the Statute turned upon the use of the words; 
“buildings, machinery, equipment or other facilities, con¬ 
structed, erected, installed, or acquired on or after April 
6, 1917, for the production of articles contributing to the 
prosecution of the present war.” 
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The opinion held that coal was an article contributing 
to the prosecution of the war, and that the word “ facil¬ 
ities’ ? included the shaft, railroad tracks, mine madhin- 
ery, tipples, and other equipment which together make a 
complete mine, and the holding was that taxpayer iwas 
entitled to the benefit of the Act in computing losses in 
his business resulting from improvements of this char¬ 
acter, which became useless or of less value by reaso^i of 
the decreased demand for coal, arising from cessation of 
hostilities. 

Note the following from the opinion applying the rule 
of liberal construction of a statute: 


“ ‘This provision of the statute is a relief provision, 
and, under the well-known rules of statutory con¬ 
struction, if there is any doubt concerning its 
meaning, it must be liberally construed in favqr of 
the taxpayer. Language may not be added of an 
interpretation made which deprives the taxpayers 
of rights which the working of the section con¬ 
strued in its ordinary meaning grants. ’ ” 

* * * * * 


“There can be no question that Congress by!this 
enactment intended to afford relief to those | tax¬ 
payers who, facing excessive war costs, proceeded 
to contribute to the prosecution of the war by pro¬ 
viding increased production through new and sub¬ 
stantial capital expenditures. It is equally (dear 
that Congress had no intention in. affording this 
relief to discriminate against the mining indus¬ 
try, one of the most important of the industries 
contributing to the prosecution of the war. No 
artificial rule should be invoked to override the 
clear congressional intent. The act imposes taxes, 
and in doubtful cases is of course to be construed 
favorably to the taxpayer. The right to assess 
the tax must be clearly expressed in the words 
used. There seems to me no doubt of the conirei- 
sional intent in this statute, and, were there any, 
the taxpayer would be entitled to have the doubt 
resolved in its favor. ” 




58 


The opinion of the District Court from which the above 
excerpt is taken was upheld in the Circuit Court of Ap¬ 
peals, (see 23 Fed. 673). 

The further consideration of statutory construction of 
Section 204, particularly in relation to its purport when 
construed in connection with the Due Process of Law 
Clause of the Federal Constitution, will be continued 
under point VI of this Brief. 


III. 


Was the Empire & Southeastern Railway Company re¬ 
quired to keep its accounts, books and records in 
accordance with the accounting classification of the 
Interstate Commerce Commission? 


Kansas City Southern Railway Company v. United States , 
231 U. S. 423, 433: 58 L. ed. 297, 303: 


In considering the above point, it is well to keep in 
mind that the authority exercised by the Interstate Com- 
merce Commission under the Interstate Commerce Act, 
authorizing the Commission to prescribe forms of ac¬ 
counts, records and memoranda to be kept by Carriers in 
order that the Commission may obtain full and accurate 
information concerning the affairs of said corporations, 
is based upon the express provisions of Section 20 of the 
Interstate Commerce Act; and that Sections 204-209 
Transportation Act, 1920, are not amendments of, or a 
part of the Interstate Commerce Act, nor can Sections 
204-209 Transportation Act, 1920, be construed or inter¬ 
preted as being in pari materia with Section 20 of the 
Interstate Commerce Act. 


In construing Section 20 of the Interstate Commerce 
Commission, relative to the powers vested in the Inter- 
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state Commerce Commission, note the following opinion 
in the above case: 

“As to the intent and meaning of § 20, it is first in¬ 
sisted that the power conferred upon the Conlmis- 
sion to prescribe the forms of accounts, records 
and memoranda to be kept by carriers, recognizes 
a distinction between the form and the substance; 
and that while the Commission, in order to obtain 
full and accurate information concerning th^ af¬ 
fairs of each corporation, must have power td re¬ 
quire any reports, schedules, and accounts fieces- 
sary to show the true financial condition of each 
carrier; yet that the grant must by fair interpre¬ 
tation, and in order not to amount to an unconsti¬ 
tutional delegation of legislative power, stop short 
of the point where the regulation in its essence 
goes not to the form, but to the substance, apd in¬ 
volves interference with the internal affairs of the 
corporation. ’’ 

Great Northern Railicay Company v. United States , 277 
U. S. 172, 181; 72 L. ed. 839-841: | 

“Congress distinguished clearly, in framing Trans¬ 
portation Act, 1920, between provisions \yhich 
were amendments of the Interstate Commerc^ Act 
and those which, while relating to railroads, were 
not. The amendments were grouped under! title 
IV. The provisions here involved, which related 
solely to the termination of Federal control were 
grouped under title II. Those which provide^ for 
the Railroad Labor Board under title III. (Be¬ 
cause issuing certificates is not a part of the Com¬ 
mission’s delegated power to regulate comiperce 
and is not an incident of such regulation, the spe¬ 
cial remedy provided by the Urgent Deficiencies 
Act is not available to review the legality or cor¬ 
rectness of its action in doing so.” 
***** 

“The function imposed upon the Commission by 
§209 is solely that of determining the amount 

. required to make good the government’s guaranty. 
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It is not an exertion of the delegated power to reg¬ 
ulate interstate commerce. It is an incident of the 
World War—a temporary, nonrecurrent task, 
which might appropriately have been performed 
for the Treasury by its Comptroller or auditors, 
or by other trusted official. Congress selected the 
Commission for this service, doubtless, because of 
its special fitness. For the Commission had knowl¬ 
edge of railroads and experience in railroad ac¬ 
counting ; it had the custody of the records or rail¬ 
road operations; and its staff was competent to 
make speedily the necessary investigations.” 


U. S. Ex Rel. Kansas City Southern Railway Company, 

v. Interstate Commerce Commission, 252 U. S. 179-189; 

64 L. ed. 617-621: , ~ 

case 38 

This case is cited under Point 1 of this Brief, A and is 
cited under Point III herein, as establishing that since 
the Transportation Act, 1920, had imposed upon the Inter¬ 
state Commerce Commission a duty, to-wit: to adminis¬ 
ter the provisions of the Transportation Act, the Inter¬ 
state Commerce i Commission is under necessity, and it 
is its duty to compute, after due hearing, and after as¬ 
certaining the true facts, and to certify to the Secretary 
of the Treasury, adequate compensation to claimants es¬ 
tablishing valid rights under the Act, notwithstanding 
the books and accounts of such claimants may not be 
kept on forms and records as prescribed by the Commis¬ 
sion. It is obvious that Carriers, whose operations are 
purely intrastate and who therefore must account to the 
respective railroad commissions of the States wherein 
they operate, mhy find it entirely impracticable to con¬ 
form to accounting outlines of the Interstate Commerce 
Commission; but intrastate carriers, or for that matter 
even an interstate short line railroad company who have 
not complied with the requirements of the Interstate 
Commerce Commission, of Section 20, of the Interstate 
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Commerce Commission, of Section 20, of the Interstate 
Commerce Act, are not barred of their remedy and [their 
claims must be adjusted and allowed by the Interstate 
Commerce Commission by the reason of the duty charged 
upon that Commission by Transportation Act, 192Q. 

Note the following, from the opinion: 

‘‘We are of the opinion, however, that, considering 
the face of the statute and the reasoning of the 
Commission, it results that the conclusion of the 
Commission was erroneous, an error which was 
exclusively caused by a mistaken conception by the 
Commission of its relation to the subject, result¬ 
ing in an unconscious disregard on its part of the 
power of Congress and an unwitting assumption 
by the Commission of authority which it did not 
possess.” 

IV. 

Is there a defect of parties or a want of legal identity on 
the part of the Claimant in the present claim and Suit? 

In the answer filed by the Interstate Commerce pom- 
mission to the petition of the Relator, in the Suplreme 
Court of the District of Columbia, following allegation 
is made: 

“Answering the first paragraph of the petitioii, the 
Commission denies the legal existence of the Em¬ 
pire and Southeastern Railway Company, or that 
it has ever operated as a common carrier in gen¬ 
eral transportation, or that it has ever don^ any 
business under any name whatever; and the pom- 
mission says that all acts and deeds in said peti¬ 
tion alleged to have been done by said Empir^ and 
Southeastern Railway Company were in facif and 
in law done, if at all, by The T. Wilce Company 
(an Illinois corporation).” (See Tr. Pages 6-7)." 
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Considering the foregoing allegation as a Common 
Law plea of “md tiel corporation’’, it raises no issne 
in the Mandamus proceeding in the Supreme Court of 
the District of Columbia, as to the capacity of the Re¬ 
lator to maintain its action for the reason, among vari¬ 
ous others, that it does not plead that at the commence¬ 
ment of the action in the Supreme Court of the District 
of Columbia, the Relator therein, was without legal exist¬ 
ence, nor does this plea deny the legal existence of the 
Relator; it therefor raises no legal issue in the Man¬ 
damus proceedings. 

When the Empire & South-Eastern Railway Company 
filed its deficit claim with the Interstate Commerce Com¬ 
mission it was not required to file same with all the par¬ 
ticularity of a Declaration at Common Law. 

Assuming, however, that the Rules of Practice of the 
Interstate Commerce Commission had required technical 
precision in the allegations of the deficit claim, and assum¬ 
ing that the Rules of Practice of the Interstate Commerce 
Commission, and the Practice before the Interstate Com¬ 
merce Commission required issues of law and fact to 
be made and tried with the particularity of proceedings 
at Common Law, the plea of '‘mil tiel corporation,” 
whether plead as a Plea in Bar or plead as a Plea in 
Abatement, was vitally essential to a trial of that issue; 
and the issue of the legal existence of the Empire & 
South-Eastern Railway in said proceedings before the 
Interstate Commerce Commission was waived in the ab¬ 
sence of said Plea. 

In his Petition for Rehearing before the Interstate 
Commerce Commission (see Tr., 31-33), the Relator spe¬ 
cifically pointed out in elaborate detail to the Interstate 
Commerce Commission, that it had been denied a hear- 


03 


ing prior to making of the final report to the Commis¬ 
sion, by the Commission, and that it had been denied! the 
opportunity to present additional facts, to argue propo¬ 
sitions of law, and file a formal Brief relating botfi to 
law and fact, (see Tr. 33, Paragraph F.). The query 
may now arise as to within whose breast, among! the 
members of the Interstate Commerce Commission pav¬ 
ing said claim under consideration, reposed this secret 
issue of law? And we may further inquire as to what 
opportunity was given the Claimant before the Inter¬ 
state Commerce Commission to have the benefit in the 
determination of his deficit claim, of litigating before 
the Interstate Commerce Commission, of this, then, impor¬ 
tant question? From the foregoing observations ijt is 
obvious that the point was waived in the so-called pro¬ 
ceedings before the Interstate Commerce Commission, 
upon the deficit claim filed by the Empire & South-East¬ 
ern Railway Company. It is also, clearly evident that 
the issue was not legally raised by the purported plea 
of “md tiel corporation” filed by the Interstate Com¬ 
merce Commission in its answer. The legal entity of the 
Relator in the Mandamus suit is not questioned by the 
plea. The plea of “nvl tiel corporation,” whether pl^ad 
in bar or in abatement is a special plea. A plea of 'the 
general issue for proceedings in trial on an informal 
hearing without specifically raising the said issue waiyes 
the point of law, and where pleadings are not required, 
absence of plea or answer implies the general issue j by 
way of defense. 

As to the nature of the plea “nul tiel corporatioji, ’ 9 
and its availability in a proper case to a litigant claim¬ 
ing its benefit, note the following authority: 
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Thompson on Corporations, (3rd Edition), Vol. 5, Sec¬ 
tions 3236 (3221); 3238 (3223); 3239 (3224); 3240 
(3225); 3242 (3227); 

“§3226 (3221). Corporate existence raised by spe¬ 
cial plea. Plaintiff is not, ordinarily, required to 
prove corporate capacity or existence, unless this 
is denied by the defendant. The general as well 
as the bbst and safest rule, as established by a 
long line of cases, is that corporate existence can 
properly be put in issue by a special plea in abate¬ 
ment or in bar; or, what is the same thing, by a 
special plea. The same rule prevails in federal 
courts, and corporate existence can be denied only 
by a special plea in abatement or in bar. The 
rule of frequent application is that the question 
of corporate existence, whether pleaded in the dec¬ 
laration or not, must, except as otherwise re¬ 
quired. be raised by some defensive pleading.” 


9 * 


* 


* 


§3238 (3223). General denial insufficient to 
raise corporate existence. The cases are prac¬ 
tically unanimous on the proposition that a gen¬ 
eral denial does not put in issue either the capa¬ 
city of :a corporation to sue or its corporate 
existence. A bald denial that the plaintiff is a 
corporation is generally regarded a dilatory plea. 
The burden may, however, be cast on the plaintiff 
to prove corporate existence, where there is a 
specific denial of such existence. An answer of 
general denial admits corporate existence and ca¬ 
pacity to sue. From this it follows that proof of 
corporate existence is not required under general 
denial.” 


***** 

§3239 (3224). Plea of general issue admits 
corporate existence. Aside from a few earlier 
decisions which no longer have any weight, the 
rule established by a long line of cases is that in 
actions by a corporation, either showing or alleg¬ 
ing itself to be such, a plea of the general issue 
admits the corporate existence and the right to *ae 



iii the character which the corporation has as¬ 
sumed. So, a plea of general issue admits Cor¬ 
porate capacity to sue.” 

* # * \ * 

§3240 (3225). Corporate existence raised | by 

plea ix abatement. Ordinarily the question of 
capacity and corporate existence can only be put 
in issue by a special plea in abatement or a spe¬ 
cial plea in bar. Some jurisdictions require, and 
the general rule is, that the plea in abatement 
must be filed before any answer to the merits and 
by a special appearance for the particular pur¬ 
pose, as, a general appearance, as shown in an¬ 
other section, will amount to a waiver of the ques¬ 
tion. It has been said that a technical ple^ in 
abatement is the best method of denying corpo¬ 
rate existence.’’ 

* # # * I # 

§3243 (3227). Plea of nul tiel corporation 
—abatement or in bar. The courts are not agreed 
as to whether a plea of nul tiel corporation js a 
plea in abatement or plea in bar. In jurisdictions 
where all matters of defense, whether in abate¬ 
ment or in bar, may be pleaded in one answer, the 
question is immaterial. But in jurisdictions where 
pleas in abatement are required to precede all 
answers in bar it is then material and important.” 

Commenting further, after consideration of the law, 
as outlined in the foregoing citation of authority, it is 
evident that any inquiry in the Mandamus proceedings 
in the Supreme Court of the District of Columbia, rela¬ 
tive to the legal status of the Empire & South-Eastern 
Railway Company, was irelevant as not within the issues 
in that case. It follows that the Relator, in the Manda¬ 
mus proceedings, was not required as a matter of law, 
either to plead or to offer evidence upon this pretended 
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V. 

Inter-Office communications between members of the 
Interstate Commerce Commission, as well as Inter¬ 
office communications between a member and a sub¬ 
ordinate Officer of said Interstate Commerce Commis¬ 
sion, are not confidential or privileged, but were mate¬ 
rial and relevent to the issues in the mandamus 
proceedings. 

Wigmore on Evidence, (2nd ed.), Yol. 5, Pages 194-195, 
Section 2378: 

44 The question is then reduced to this, Whether 
there are any matters of fact, in the possession of 
officials, concerning solely the internal affairs of 
public business, civil or military, which ought to 
be privileged from disclosure when material to be 
ascertained upon an issue in a court of justice? 

“Ordinarily, there are not. In any community 
under a system of representative government and 
removable officials, there can be no facts which re¬ 
quire to be kept secret with that solidity which de¬ 
fies even the inquiries of a court of justice. ‘To 
cover with the veil of secrecy, ’ said Patrick Henry, 
‘the common routine of business, is an abomina¬ 
tion in the eyes of every intelligent man and every 
friend to his country. ’ Such a secrecy can seldom 
be legitimately desired. It is generally desired 
for the purposes of partisan politics or personal 
self-interest. The responsibility of officials to ex¬ 
plain and to justify their acts is the chief safe- 
gua rd against oppression and corruption. Whether 
it is the relations of the Treasury to the Stock 
Exchange, or the dealings of the Interior Depart¬ 
ment with government lands, the facts must con¬ 
stitutionally be demandable, sooner or later, on 
the floor of Congress. To concede to them a sac¬ 
rosanct secrecy in a court of justice is to attribute 
to them a character which for other purposes is 
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never maintained,—a character which appears to 
have been advanced only when it happens to h^ve 
served the interests of some individual to obstruct 
investigation into facts which might fix him with 
a liability. 

“It is urged, to be sure (as in Beatson v. Skene), 
that the ‘public interest must be considered para¬ 
mount to the individual interest of a suitor in a 
court of justice.’ As if the public interest were Aot 
involved in the administration of justice? As if 
the denial of justice to a single suitor were ijiot 
as much a public injury as is the disclosure of ainy 
official record! When justice is at stake, the Ap¬ 
peal to the necessities of the public interest on the 
other side is of no superior weight. ‘Necessity,’ 
as Joshua Evans said, ‘is always a suspicious 
argument, and never wanting to the worst of 
causes.’ What is the necessity for secrecy in sijch 
matters? To justify a privilege, it must be, on 
settled principles ( ante §§2192, 2285), a se¬ 
crecy indispensable to induce freedom of official 
communication or efficacy in the transaction of 
official business, and it must further be a secrecy' 
which has remained and would have remained in¬ 
violable but for this compulsory disclosure. In 
how many transactions of official business is there 
ordinarily such a secrecv? After guaranteeing to 
official communications and acts an immunity from 
liability to civil or criminal consequences, aind 
after further eliminating those acts and commutii- 
cations which are in no sense secret from th^ir 
inception, what remains of real and intrinsic Se¬ 
crecy of transaction? If there arises at any tiijne 
a genuine instance of such otherwise inviolate Se¬ 
crecy, let the necessity of maintaining it be deter¬ 
mined upon its merits. But the solemn invoca¬ 
tion, in the precedents above chronicled, of a sup¬ 
posed inherent secrecy, has commonly been only[ a 
canting appeal to a fiction. It seems to lend itself 
naturally to mere sham and evasion.” 
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VI. 

Relator was denied a proper hearing and a fair and im¬ 
partial trial in accordance with due process of law, as, 
under Amendment 5 of the Constitution of the United 
States, provided. 

(A) The facts in this case show very decidedly that the 
Relator was arbitrarily and capriciously denied a 
full opportunity to present its cause, and an ade¬ 
quate hearing as to the merits of its Claim. The 
Respondent, of course, contends that it was in pos¬ 
session of sufficient information upon which to 
reach judgment, prior to the taking place of the 
hearing, notwithstanding the fact that a Formal 
Petition had been filed for a Formal Hearing, at 
the request of the Interstate Commerce Commis¬ 
sion ; and further too, that a Petition had been filed 
for a Rehearing which again had been summarily 
dismissed. There appear to be no valid grounds 
nor a warrant from the evidence itself (not the 
weight of evidence), upon which the Respondent 
can rest its decision. 

The Interstate Commerce Commission lays 
great stress upon the fact that a Formal Hearing 
was not necessary, inasmuch as the Relator had 
waived same by its letter, through its Attorney, 
Pays off Tinkoff, dated December 31, 1926, ad¬ 
dressed to Honorable Charles D. Mahaffie, Director 
Bureau of Finance, Interstate Commerce Commis¬ 
sion, Washington, D. C., which communication 
closes with this recital (see Tr. page 48): 

4 4 You are, therefore, respectfully informed that 
this Claim will not be withdrawn, and await 



i 


69 


your decision, Approving or Dismissing this 
Claim, on receipt of which further proceedings 
will be taken in the matter, as warrantee} by 
Law. ’ ’ 

It was not at all the motive of the Petitioner, 
nor the sense of the letter, to dispense with a For¬ 
mal Hearing, as is insisted by the Defendant hjere- 
in, bv reason of a literal. Strict and strained con- 
st ruction of its context. The real meaning therein 
was to advise the addressee that the Petitioner 
would not recognize the opinion of the kaid 
Mahaffie, to withdraw the Claim, as he had previ¬ 
ously recommended in a letter to Attorney Tinlioff, 
to which this was a reply, but that it would urge 
and demand a hearing, when it used the expression 
“and await your decision, Approving or Dismiss¬ 
ing the Claimand it was meant that upon re¬ 
ceipt of such decision or judgment, i. e., after a full 
hearing of the cause, it would then take further 
proceedings as warranted by law. In any evknt, 
it was merely an indication that the Carrier in¬ 
tended to stand upon its complete rights and calrry 
its Contest to a finish in enforcing its claim. 

A full hearing is one in which ample opportunity 
is afforded to all parties to make, by evidence ^nd 
argument, a showing fairly adequate to establish 
the propriety or impropriety from the standpoint 
of justice and law, of the steps asked to be taken. 

Our Supreme Court has so held consistently and 
it is merely a doctrine underlying the essence of 
the Constitution of the land. So, we have it staged 
in Akron, C. A) Y. R . Co. v. United States, 261 XL S. 
184; 67 L. ed. 605, through Mr. Justice Brandiis, 
speaking for the Court therein: 


“Whether a hearing was full must be deter¬ 
mined by the character of the hearing, not by 
that of the order entered thereon. A full hear¬ 
ing is one in which ample opportunity is af¬ 
forded to all parties to make, by evidence and 
argument, a showing fairly adequate to estab¬ 
lish the propriety or impropriety, from the 
standpoint of justice and law, of the steps 
asked to be taken. 

* 1 :-s * * * 

“An order of the Commission (Interstate Com¬ 
merce Commission), fixing rates, if unsup¬ 
ported by evidence, is clearly invalid. Inter- 
state Commerce Commission v. Union P. R. 
Co ., 222 IT. S. 541, 547 56 L. ed. 308, 311, 32 
Sup. Ct. Rep. 108; Florida East Coast R. Co. 
Co. v. United States , 234 U. S. 167, 58 L. ed. 
1267, 34 Sup. Ct. Rep. 867.” 

This case, it is to be noted, refers specifically to 
the conduct of a proceeding before the Interstate 
Commerce Commission, and definitely declares that 
the rights of the parties in said hearings are no 
less to be restricted or denied, than in a court of 
common law jurisdiction. 

In Windsor v. McVeigh, 93 U. S. 274; 23 L. ed. 
914, at the bottom of pages 277 and 278 of the 
Opinion, the Court used these words to explain Due 
Process of Law: 

“A sentence of a court pronounced against a 
party without hearing him or giving him an 
opportunity to be heard, is not a judicial de¬ 
termination of his rights, and is not entitled to 
respect in any other tribunal. 

***** 

“Until notice is given, the court has no jurisdic¬ 
tion in any case to proceed to judgment, what¬ 
ever its authority may be, by the law of its 
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organization, over the subject matter. But 
notice is only for the purpose of affording the 
party an opportunity of being heard upon| the 
claim or the charges made; * * * A : de¬ 

nial to a party, of the benefit of a notice would 
be in effect to deny that he is entitled to notice 
at all, and the sham and deceptive proceeding 
had better be omitted altogether. It would be 
like saying to a party: appear and you shall 
be heard; and, when he has appeared, saying: 
your appearance shall not be recognized, and 

vou shall not be heard. 

•/ 

v ^ ^ ^ ’ll 1 

“The law is, and always has been, that whenever 
notice or citation is required, the party cited 
has the right to appear and be heard; and wjhen 
the latter is denied, the former is ineffectual 
for any purpose. * * 

i 

This case is comparable with the instant c^se, 
inasmuch as, in effect, the Petitioner, like the plain¬ 
tiff in the cited case, although granted notic^ to 
appear for a Hearing, was actually denied {hat 
hearing relating to that Notice. Under the Con¬ 
struction of Due Process, as so definitely pro¬ 
nounced by Mr. Justice Field in this Opinon, i\t is 
quite obvious that under the circumstances, the 
Petitioner was also denied due process by virtue 
of the conduct of the Interstate Commerce Com¬ 
mission in its regard, just as the Plaintiff Windsor 
had been denied due process in this cited case. tThe 
principles and doctrines are both alike. 

The case of Spiller v. Atchison, T. & S. F. R. Co., 
253 U. S. 117, 64 L. ed. 811, illustrates an exposition 
of the law on Due Process, as it refers to the hear¬ 
ings before the Interstate Commerce Commission. 
This was a matter pertaining to a Reparation 



Claim, and on page 132, here is the statement of 
the Court: 

*‘In this case the Commission did not act upon 
evidence of which the carriers were not cogni¬ 
zant, and to which they had no opportunity 
to reply, as in the case supposed in Interstate 
Commerce Commission v. Louisville & N. R . 
Co., 227 U. S. 88, 91, 93, 57 L. ed. 431, 433, 434, 
33 Sup. Ct. Rep. 185. All the carriers parti¬ 
cipated in the hearing, and had full oppor¬ 
tunity to object, to cross-examine and to intro¬ 
duce evidence on their own part.’' 

This quotation distinctly shows that the Inter¬ 
state Commerce Commission is constrained, just 

like anv other Administrative or Judicial Public 
•< 

Body, to base its decision and its conclusion only 
upon evidence properly presented before it, and 
not upon mere conjecture and surmise; and fur¬ 
thermore, to unqualifiedly afford an opportunity of 
a hearing to the party whose rights are being af¬ 
fected. This decision so rules and decides in favor 
of the Interstate Commerce Commission only be¬ 
cause of the fact that it found from the evidence 
on hand, that the Commission acted properly upon 
proper evidence and that it afforded a proper op¬ 
portunity for a hearing, but the underlying rule and 
the Constitutional principle of Due Process of Law, 
is still maintained therein. 

The Petitioner, on the other hand, during his ex¬ 
perience with the Interstate Commerce Commission 
on the above cause, did not enjoy this privilege nor 
this right. Nowhere in the evidence nor in the 
record, can it be shown that it was allowed a due 
hearing; certainly there is no showing at all, be¬ 
cause of that circumstance, that it had the oppor- 
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tunity to object or cross-examine the evidence upon 
which the Commission made its finding; and neither, 
incidentall}’, did it obtain the right to introduce fur¬ 
ther and additional evidence to support its cause. It 
seems the entire decision and the entire holding of 
the Interstate Commerce Commission was a Com¬ 
plete suprise; that it merely rested upon hearsay 
evidence gathered from reports, correspondence, 
general discussion, etc., by the investigators j and 
attaches of the Office of the Interstate Commerce 
Commission itself. (See, Tr., 23, 24, 36-51.) Tthere 
is nothing at all to demonstrate that the Petitioner 
or its Attorney was granted the privilege or tight 
to which it was entitled, to cross-examine this in¬ 
formation and data derived from hearsay sources, 
and thus, how can it possibly be said that the deci¬ 
sion of the Interstate Commerce Commission was 
properly founded upon proper facts presented be¬ 
fore it? ! 

We are willing to concede that the weight of evi¬ 
dence is not reviewable nor impeachable; but, on 
the other hand, we definitely deny that an 
or decision of the Interstate Commerce Commis¬ 
sion is at all valid or legal if predicated on evidence, 
which, on its very face, will not support such or¬ 
der or decision. It is then not an order, but a j dep¬ 
rivation of the property of the party to the cfause 
effected therebv. 

Our contention on this point is well corroborated 
in Interstate Commerce Commission■ v. Louisville, 
227 U. S. 88; 57 L. ed. 431, wherein the (j^ourt 
spoke: 

“A finding without evidence is arbitrary and 
baseless, and if the Government’s contention 
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is correct, it would mean that the Commission 
had a power possessed by no other officer, ad¬ 
ministrative body, or tribunal under our gov¬ 
ernment. It would mean that, where rights 
depended upon facts, the Commission could 
disregard all rules of evidence, and capri¬ 
ciously make findings by administrative fiat. 
Such authoritv, however beneficientlv exercised 
in one case, could be injuriously exerted in an¬ 
other, is inconsistent with rational justice, 
and comes under the Constitution’s condemna¬ 
tion of all arbitrary exercise of power.” 

In the comparatively few cases in which such 
questions have arisen it has been distinctly 
recognized that administrative orders, quasi 
judicial in character, are void if a hearing was 
denied; if that granted was inadequate or 
manifestly unfair; if the finding was contrary 
to the “indisputable character of the evidence.’ 
(Tan Tun v. Edsell, 223 IT. S. 681, 56 L. ed. 
610, 32 Sup. Ct. Rep. 359; Chin Yoiv v. United 
States , 208 U. S. 13, 52 L. ed. 370.; Zakoniie 
v. Wolf. 226 U. S. 272; ante. 218, 33 Sup. Ct. 
Rep. 31). or if the facts found do not, as a 
matter of law, support the order. 

* $ * * * 

“But whether the order deprives the carrier of 
a constitutional or statutory right, whether the 
hearing was adequate and fair, or whether for 
any reason the order is contrary to law, are 
all matters within the scope of judicial power. 
***** 

“In a case like the present the courts will not re¬ 
view the Commission’s conclusion of fact 

* * *. But the legal effect of evidence is 

a question of law. 

***** 

“But the more liberal the practice in admitting 
testimony, the more imperative the obligation 
to preserve the essential rules of evidence by 
which rights are asserted or defended. 

* * * * * 
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“All parties must be fully apprised of the! evi¬ 
dence submitted or to be considered, and paust 
be given opportunity to cross-examine 1 wit¬ 
nesses, to inspect documents, and to offeif evi¬ 
dence in explanation or rebuttal. In no (ather 
way can a party maintain its rights or ma^ce its 
defense. In no other way can it test the suffi¬ 
ciency of the facts to support the finding; for 
otherwise, even though it appeared that the 
order was without evidence, the manifest defi¬ 
ciency could always be explained on the theory 
that the Commission had before it extraneous, 
unknown, but presumptively, sufficient infor¬ 
mation to support the finding. United States 
v. Baltimore dc 0. S. W. R. Co ., 226 IT. S. 14, 
ante, 104 33 Sup. Ct. Rep.” 5.” 

i 

Hovey v. Elliott , 167 U. S. 409; 42 L. ed[ 215. 
The issue involved here is whether a court possess¬ 
ing plenary power to punish for contempt, iinlim- 
ited by statute, has the right to summon a defend¬ 
ant to answer, and then after obtaining jurisdiction 
by the summons, refuses to allow the party! sum¬ 
moned, or strike his answer from the files, suppress 
the testimony in his favor and condemn him with¬ 
out consideration thereof and without a hearing, 
on the theory that he has been guilty of a contempt 
of court. 

On page 414, the Opinion of the court pertaining 
to Due Process on this question reads: 


“The fundamental conception of a court df jus¬ 
tice is condemnation only after a hearing. To 
say that courts have inherent power to d6ny all 
right to defend an action and to rendbr de¬ 
crees without any hearing whatsoever j is, in 
the very nature of things, to convert the' court 
exercising such authority, into an instrument 
of wrong and oppression, and hence to s^rip it 
from that attribute of justice upon whi^h the 
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exercise of judicial power necessarily de¬ 
pends.” 


On page 415, it continues: 

“A denial to a oartv of the benefit of a notice, 

* • 

would be, in effect, to denv that he is entitled 
to notice at all, and the sham and deceptive 
proceeding had better be omitted altogether.” 

This language which is quoted by the court here¬ 
in with approval, is that which was used by Mr. 
Justice Field in Windsor v. McVeigh, 93 U. S. 274; 
supra. 

To the same effect, note Chicago R. J. & P. R. 
Co., v. U. S., 274 U. S. 29; 71 L. ed. 911: 

“If the order of the Commission is unsupported 
by the!evidence, it is, of course, void. {Akron, 
C. & Y. R. Co. v. United States, 261 U. S. 184; 
67 L. ed. 605, 615, 43 Sup. Ct. Rep. 270). But 
if the determination of the commission finds 
substantial support in the evidence, the courts 
will not weigh the evidence nor consider the 
wisdom of the commission’s action.” 

And of similar import is Delaware c0 Hudson Co. 
v. U. S., 266 U. S. 438; 69 L. ed. 369. 

And in Burton v. Platter, 53 Fed. 901, 904, the 
language there used was thus, in denying and as¬ 
serting its version of Due Process of Law: 

“Certain it is that, in judicial proceedings, Due 
Process of Law must be a course of legal pro¬ 
ceedings according to those rules and forms 
which have been established for the protection 
of private rights. It must be one that is ap¬ 
propriate to the case and just to the parties 
affected. It must be pursued in the ordinary 
manner prescribed by the law. It must give 
to the parties to be affected, an opportunity to 


be heard respecting the justice of the judg¬ 
ment sought. It must be one which hears be¬ 
fore it condemns, proceeds upon inquiry and 
renders judgment only after trial.’’ 

Mr. Justice Brandeis again asserted and affirmed 

. i 

the version of our Supreme Court in the matt|er of 
Due Process of Law, when he delivered the opinion 
in Western Papermakers Chemical Co. v. U. S,, 271 
U. S. 268; 70 L. ed. 941, in these words: 

“The determination whether a rate is unrea¬ 
sonable or discriminatory is a questioh on 
which the finding of the Commission is! con¬ 
clusive if supported by substantial evidence, 
unless there was some irregularity in the pro¬ 
ceeding or some error in the application of the 
rules of law. Skinner £ E. Cory. v. United 
States , 249 U. S. 557, 562, 63 L. ed. 772^ 776, 
39 Sup. Ct. Rep. 375, and Akron, C. £ g. R. 
Co. v. U. S ., supra.” 

In United States v. Yount , 267 Fed. 861, the court 
has this further to say on the question of Due 
Process of Law: 

“The ‘due process of law,’ by which Congress 
is limited in the Fifth Amendment, and the 
states by the Fourteenth Amendment, is equiv¬ 
alent to the ‘law of the land,’ and is intended 
to protect the citizens against arbitrary action, 
and secure to all persons equal and impartial 
justice under the law. Davidson v. Neuj Or¬ 
leans, 96 U. S. 97, 24 L. ed. 616; Missouri Pa¬ 
cific Ry. v. Humes, 115 U. S. 512, 6 Sup. Ct. 
110, 29 L. ed. 463.” 


In Riverside £ etc., Cotton Mills v. Menefee, 237 
U. S. 189; 59 L. ed. 911, Mr. Chief Justice White, 
delivering the opinion of the Court, used this lan- 
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guage in connection with the question of Due Pro¬ 
cess of Law: 

“That to condemn without a hearing, is repug¬ 
nant to the due process clause of the Four¬ 
teenth Amendment, needs nothing but state¬ 
ment. * * * And that a corporation, no 

more than an individual, is subject to be con¬ 
demned without a hearing, or may be subjected 
to judicial power in violation of the funda¬ 
mental principles of due process as recognized 
in Pennoyer v. Neff, 95 U. S. 714, 24 L. ed. 565, 
is also established by the cases referred to and 
many others.” 

Again in Baltimore & 0. R. R. Co. v. U. S., 264 
U. S. 264; 68 L. ed. 667, the Court considered at 
length this very same question of the meaning and 
purview of Due Process of Law as laid down by 
the Constitution of the United States, and here 
too, Mr. Justice Brandeis, as above, delivered the 
opinion of the Court and not only affirmed and re¬ 
iterated the views as hereinbefore, but further as¬ 
serted : 

“The facts conceivably known to the Commission 
but not put in evidence, will not support an 
order * * * It (Interstate Commerce Com¬ 
mission) may form its judgment only after 
hearing. The provision for a hearing implies 
both the privilege of introducing evidence and 
the dutv of deciding in accordance with it. To 
refuse to consider evidence introduced, or to 
make an essential finding without supporting 
evidence, is arrbitrary action.” 

The case of Simon v. Craft , 182 U. S. 427; 45 L. 
ed. 1165, involves the issue of a hearing in response 
to a notice or summons to appear and stand trial in 
a lunacy inquiry. The plaintiff in error was served 
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with a notice to appear and be examined on the 
lunacy issue, but it is contended that the plaintiff 
in error was prevented and hampered, through 
legal agencies, and consequently could not attend 
the lunacy proceeding in response to the notice 
or summons that had been served upon her. There 
hence arose for consideration in this case, jthis 
problem of whether due process of law had lj)een 
denied the plaintiff in error, and here is what Mr. 
Justice White expressed: 

“The essential elements of due process of jlaw' 
are notice and opportunity to defend. In de¬ 
termining whether such rights were deniecj. we 
are governed by the substance of things, and 
not by mere form. Louisville & N. B. Co. v. 
Schmidt, 177 U. S. 220, 44 L. ed. 747, 20 Sup. 
Ct. Rep. 230. * * * 

If the essential requisites of full notice and 
an opportunity to defend were present, this 
court will accept the interpretation given by 
the state court as to the regularity, under the 
state statute, of the practice pursued in the 
particular case.” 

Davidson v. New Orleans, 96 U. S. 97; 24 
ed. 616; 

In Ex Parte Riggins, 134 Fed. 404; j 

Backus v. Shephard, (N. Y.) 11 Wend. (529 ; 

Harhison v. Knoxville Iron Co., 53 S.! W. 
955; 103 Tenn. 421. 

All the above are further instances and affirm¬ 
ances of the above principles as enunciated by! the 
aforesaid cases, in reference to the doctrine of Due 
Process of Law as interpreted in the Constitution 
and as universally upheld and sponsored. 
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(B) The Interstate Commerce Commission is a body to 
which has been delegated and vested, via legisla¬ 
ture, administrative duties and quasi judicial duties 
only in so far as is essential to the prosecution of 
its said administrative duties. It is therefore rec¬ 
ognized, in substance, as a fact finding body, as 
distinguished from a law finding body, and where 
it has exercised reasonably and properly its dis¬ 
cretion in making such findings of facts, it is the 
universal legal apprehension that its decisions are 
unreviewable. On the other hand, the courts are 
empowered and must and will certainly interfere 
with such findings and decisions of the Interstate 
Commerce Commission in those instances where the 
Commission’s action is arbitrary and transcends 
legitimate bounds of its authority, because under no 
circumstances will it be permitted to usurp the 
Constitutional guaranty of Due Process of Law 
afforded to all citizens, natural or artificial per¬ 
sons. 

Quoting Interstate Commerce Commission v. 
Louisville & N. R. Co[supra ): 

“The government further insists that the com¬ 
merce 1 act requires the Commission to obtain 
information necessary to enable it to perform 
the duties and carry out the objects for which 
it was created; and having been given legis¬ 
lative power to make rates it can act, as could 
Congress, on such information and therefore 
its findings must be presumed to have been sup¬ 
ported by such information even though not 
formally proved at the hearing. But such a 
construction would nullify the right to a hear¬ 
ing—for manifestly there is no hearing when 
the party does not know what evidence is of¬ 
fered or considered, and is not given an oppor¬ 
tunity to test, explain or rebut. * * *” 
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Again in Interstate Commerce Commissio if v. 
Illinois, 215 U. S. 452, 54 L. ed. 280, this question 
was considered extensively, and the court stated 
thus: 

! 

“Beyond controversy, in determining whether 
an order of the Commission shall be suspended 
or set aside, we must consider (a) all relevant 
questions of constitutional power or ri^ht; 
(b) all pertinent questions as to whether the 
administrative order is within the scope of the 
delegated authority under which it purports to 
have been made; and (c) a proposition which 
we state independently, although in its essence 
it may be contained in the previous one, Viz., 
whether, even although the order be in fbrm 
within the delegated power, nevertheless it 
must be treated as not embraced therein,) be¬ 
cause the exertion of authority which is ques¬ 
tioned has been manifested in such an unrea¬ 
sonable manner as to cause it, in truth, tq be 
within the elementary rule that the substance 
and not the shadow, determines the validity of 
the exercise of the power. Postal Tqleg. 
Cable Co. v. Adams, 155 U. S. 688, 698, 3(j) L. 
ed. 311, 316. Plain as it is that the powers just 
stated are of the essence of judicial authority, 
and which, therefore, may not be curtailed, and 
whose discharge may not be by us in a proper 
case avoided, it is equally plain that such per- 
enial powers lend no support whatever tot the 
proposition that we may, under the guisO of 
exerting judicial power, usurp merely admin¬ 
istrative functions by setting aside a lawful ad¬ 
ministrative order upon our conception as to 
whether the administrative power has lieen 
wisely exercised. 

Power to make the order, and not the nkere 
expediency or wisdom of having made it}, is 
the question.” 
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Note the language and expression in the opinion 
of United States v. Atchison, T. & S. R. Co., 234, 
U. 8. 476: 58 L. ed. 1408, and since repeatedly 
applied: 

‘‘that the findings of fact made by the Commis¬ 
sion within the scope of its administrative du¬ 
ties, must be accepted in case of judicial re¬ 
view. But that doctrine, as was also pointed 
out, does not relieve the court in a proper case 
from determining whether the Constitution has 
been violated or whether statutory powers con¬ 
ferred have been transcended, or have been ex¬ 
ercised in such an arbitrary way as to amount 
to the exertion of authority not given,—doc¬ 
trines which but express the elementary prin¬ 
ciple that an investiture of a public body with 
discretion does not imply the right to abuse, 
but, on the contrary, carries with it as a nec¬ 
essary incident, the command that the limits 
of a sound discretion be not transcended; 
which, by necessary implication, carries with it 
the existence of judicial power to correct 
wrongs done by such excess.’’ 

For this court to hold otherwise, would be dis¬ 
tinctly overruling and contravening not only the 
above cases, but also Seaboard Airline R. Co. v. U. 
S., 256 U. S. 57; 65 L. ed. 129, where the Court said, 
page 62 of its opinion: 

“Moreover, the determination of questions of 
fact is by law imposed upon the Commission, 
a bodv created bv statute for the consideration 

y * 

of this and like matters. The findings of fact 
by the Commission upon such questions can be 
disturbed by judicial decree only in cases where 
their action is arbitrary, or transcends the 
legitimate bounds of their authority.” 

and cites to support its conclusions, Interstate 
Commerce Commission v. Louisville & N. R. Co., 
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(C) 


supra; Atchison, T. & S. F. B . Co. v. United States, 
supra; Interstate Commerce Commission v. Atchi¬ 
son, T. & S. F. Co., 234 U. S. 294, 311, 312, 58 L' ed. 
1319, 1327, 1328, 34 Sup. Ct. Rep. 814. j 

In Interstate Commerce Commission v. Union 
Pacific lid. Co., 222 U. S. 541; 56 L. ed. 308, the 
court used this language: 

i 

“There has been no attempt to make an exhaus¬ 
tive statement of the principle involved, brit in 
cases thus far cited, it has been settled that 
the orders of the Commission are final unless 
(1) beyond the power which it could constitu¬ 
tionally exercise; or (2) beyond its statutory 
power; or (3) based upon a mistake of ^aw. 

an order, regular on its face, may be 
set aside if it apears that (4) the rate is so 
low as to be confiscatory and in violation of the 
constitutional prohibition against taking prop¬ 
erty without due process of law; or if the Com¬ 
mission acted so arbitrarily and unjustly as to 
fix rates contrary to evidence, or without evi¬ 
dence to support it; or if the authority 
therein involved has been exercised in 
such an unreasonable manner as to c4use 
it to be within the elementarv rule that 
the substance, and not the shadow, determines 
the validity of the exercise of the power. * * * 

It will not consider the expediency or wis¬ 
dom of the order, or whether, on like testimony, 
it would have made a similar ruling. * * 

The courts will not examine the facts further 
than to determine whether there was substan¬ 
tial evidence to sustain the order.’’ 

i 

i 

It is now well known and unequivocally established 
by judicial decisions that the Fifth Amendment to 
the Constitution, the “Due Prosess of Law Clause,” 
impliedly embraces within its sphere the guaranty 
of equal protection of the laws,” and bears anjim- 
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port similar to that of the Fourteenth Amendment 
to the Constitution of the United States. 

This theory is well enunciated in Jim Loeper , et 
al. v. State of Texas. 139 IT. S. 467; 35 L. ed. 225, 
wherein Mr. Chief Justice Fuller, speaking for the 
Court, makes this assertion, on page 468: 

44 That law in its regular course of administra¬ 
tion through courts of justice is due process, 
and when secured bv the law of the State the 
constitutional requirement is satisfied; and 
that due process es so secured by laws opera¬ 
ting on all alike, and not subjecting the indi¬ 
vidual to the arbitrary exercise of the powers 
of government unrestrained by the established 
principles of private right and distributive 
justice. Hurtado v. California , 110 U. S. 516, 
535; 28 L. ed. 232, 238. ’ ’ 

And in Giozza v. Herman, 148 IT. S. 657; 37 L. 
ed. 599, wherein Chief Justice Fuller again deliv¬ 
ered the opinion of the court, thus: 

“The amendment does not take from the states 
those powers of police that were reserved at 
the time the original Constitution was adopted. 
Undoubtedly it forbids any arbitrary depri¬ 
vation of life, liberty or property, and secures 
equal protection to all under like circumstances 
in the enjoyment of their rights; but it was 
not designed to interfere with the power of 
the state to protect the lives, liberty, and prop¬ 
erty of its citizens, and to promote their health, 
morals, education, and good order.’’ 

In Caldwell v. Texas , 137 U. S. 692, 34 L. ed. 816, 
the substance and even the very language of this 
doctrine is again repeated and emphasized in words 
thus: 

4 4 The law, in its regular course of administra¬ 
tion through courts of justice, is due process, 
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and when secured by the law of the Stati, the 
constitutional requisition is satisfied. 2 Kent, 
Com. 13. And due process is so secured by 
laws operating on all alike, and not subjecting 
the individual to the arbitrary exercise of the 
powers of government, unrestrained by tHe es¬ 
tablished principles of private right and dis¬ 
tributive justice.’’ 

And finally, in U. S. v. Yount . 267 Fed. 861, added 

*. . i 

support is given to this clear interpretation c$ the 
Fifth Amendment, quoting from the opinion: 

“It seems reasonably clear that the ‘due pro¬ 
cess of law’ provision of the Fifth Amendment 
is broad enough in its scope and purpose to 
include the ‘equal protection of the laws/ 
which no state may deny to any person under 
the provisions of the Fourteenth Amendment. 

Sf: $ 

While large discretion is necessarily given 
to the law-making power to discern evils and 
correct them by legislation, as obstacles to a 
greater public welfare, while they may ^nake 
discriminations, * * * yet, in the 'final 

analysis, the classification ‘must a 1 wavs rest 
upon some difference which bears a reasonable 
and just relation to the act in respect to which 
the classification is proposed, and can never be 
made arbitrarily and without such basis. * * * 
Arbitrary selection can never be justified by 
calling it classification.’ Connolly v. Union 
Seicer Pipe Co., 184 IT. S. 540, 22 Sup Ct. 431, 
46 L. ed. 679. In other words, no person or 
class of persons shall be denied the same pro¬ 
tection of the laws which is enjoyed by qther 
persons or other classes in the same place and 
in like circumstances.” 

We must concede, from a review of the forego¬ 
ing cases, that it has been the paramount intent of 
the legislature in enacting Section 204, Transpor¬ 
tation Act of 1920, to treat all carriers alike within 
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port similar to that of the Fourteenth Amendment 
to the Constitution of the United States. 

This theory is well enunciated in Jim Loeper, et 
al. v. State of Texas, 139 U. S. 467; 35 L. ed. 225, 
wherein Mr. Chief Justice Fuller, speaking for the 
Court, makes this assertion, on page 468: 

‘‘That law in its regular course of administra¬ 
tion through courts of justice is due process, 
and when secured by the law of the State the 
constitutional requirement is satisfied; and 
that dtie process es so secured by laws opera¬ 
ting on all alike, and not subjecting the indi¬ 
vidual to the arbitrary exercise of the powers 
of government unrestrained by the established 
principles of private right and distributive 
justice. Hurtado v. California , 110 U. S. 516, 
535; 28 L. ed. 232, 238. ’ ’ 

And in Giozza v. Herman , 148 IT. S. 657; 37 L. 
ed. 599, wherein Chief Justice Fuller again deliv¬ 
ered the opinion of the court, thus: 

“The amendment does not take from the states 
those powers of police that were reserved at 
the time the original Constitution was adopted. 
Undoubtedly it forbids any arbitrary depri¬ 
vation of life, liberty or property, and secures 
equal protection to all under like circumstances 
in the enjoyment of their rights; but it was 
not designed to interfere with the power of 
the state to protect the lives, liberty, and prop¬ 
erty of its citizens, and to promote their health, 
morals, education, and good order. 7 ’ 

In Caldkell v. Texas , 137 IT. S. 692, 34 L. ed. 816, 
the substance and even the very language of this 
doctrine is again repeated and emphasized in words 
thus: 

“The law, in its regular course of administra¬ 
tion through courts of justice, is due process, 
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and when secured by the law of the StatS, the 
constitutional requisition is satisfied. 2 J£ent, 
Com. 13. And due process is so secured by 
laws operating on all alike, and not subjecting 
the individual to the arbitrary exercise of the 
powers of government, unrestrained by tjie es¬ 
tablished principles of private right and dis¬ 
tributive justice.” 

And finally, in U. S. v. Yount. 267 Fed. 861, hdded 
support is given to this clear interpretation qf the 
Fifth Amendment, quoting from the opinion: 

‘*It seems reasonably clear that the ‘due pro¬ 
cess of law’ provision of the Fifth Amendment 
is broad enough in its scope and purpose to 
include the ‘equal protection of the l^ws/ 
which no state may deny to any person under 
the provisions of the Fourteenth Amendment. 

While large discretion is necessarily given 
to the law-making power to discern evils and 
correct them by legislation, as obstacles to a 
greater public welfare, while they may make 
discriminations, * * * yet, in the final 
analvsis, the classification ‘must alwavs rest 
upon some difference which bears a reasonable 
and just relation to the act in respect to which 
the classification is proposed, and can never be 
made arbitrarilv and without such basis. * * * 
Arbitrary selection can never be justified by 
calling it classification.’ Connolly v. Union 
Sewer Pipe Co ., 184 U. S. 540, 22 Sup Ct.j 431, 
46 L. ed. 679. In other words, no persdn or 
class of persons shall be denied the same pro¬ 
tection of the laws which is enjoyed by other 
persons or other classes in the same place and 
in like circumstances.” 

We must concede, from a review of the forego¬ 
ing cases, that it has been the paramount intejit of 
the legislature in enacting Section 204, Transpor¬ 
tation Act of 1920, to treat all carriers alike within 
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the designated description of that Act. The word¬ 
ing of it is very plain and very specific, and since 
it sets forth a definite, precise descriptive defi¬ 
nition of the Carriers to be embraced therein, it 
must have i intended to use that language for the 
specific purpose of circumscribing and qualifying 
Carriers to be subject to the terms of the Act, and 
any interpretation upon the statute which would 
inpute to it a different meaning, would be a strained 
and erroneous interpretation and beyond the pur¬ 
view of its adoption. 

Clearlv, we must admit that there should not be 
inferred that the legislature, in creating this Act, 
had intended to violate the fundamental, well set¬ 
tled principles of equal protection of the law, as 
embodied under the Fifth Amendment, because in 
doing so, it would be imputing that the legislature 
had intended to perform an unjust and an unlawful 
act, which accordingly would, per se , be unconsti¬ 
tutional. 

The Petitioner is a Carrier within the express 
description and import of Section 204, and there¬ 
fore, it cannot be said that the law intended to set 
up an inequality and discrimination by paying a 
reimbursement to Carriers as designated in this 
Act, who had maintained their accounts in accord¬ 
ance with the Interstate Commerce Commission’s 
regulations, and yet to deprive other similar Car¬ 
riers of equal rank and the same identity under the 
Section, of such benefits and rights, by reason of 
their failure, to comply with the Interstate Com¬ 
merce Commission’s regulations. 
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(D) Due process of law is a constitutional right which 
further provides that no citizen shall be deprived 
of life, liberty and property except as provided by 
law. Tt. relates primarily to the remedy or m^ans 
of redress where rights are invaded, rather than 
to matters or substantive law. Upon this basis, it 
must follow necessarily, that once a right is estab¬ 
lished, the means of redress or remedy cannot be 
detached therefrom without constituting an unlaw¬ 
ful and illegal act. Consequently, since Section 204 
provides a certain right, i. e., reimbursement to 
certain Carriers answering the description ofj the 
Petitioner, of deficits suffered by them during the 
Federal Control Period, the Petitioner cannoi be 
precluded from enforcing his claim before the! In¬ 
terstate Commerce Commission, on the ground that 
the said body charges that it violated some of its 
collateral regulations. If, as we contend, this Car¬ 
rier was entitled to the benefits of this Section 204, 
then the remedy prevails and the Interstate Com¬ 
merce Commission is powerless to deny same tp it. 

In Manufacturers Bailway Co. v. U. S., 62 L. ed. 
Sol, it was stated: 

“It is true that so long as the Commission pro¬ 
ceeds in accordance with the requirement^ of 
the Commerce Act and its amendments, and 
with proper regard for constitutional restric¬ 
tions, its administrative orders, not calling for 
the payment of money, if made after due hear¬ 
ing and supported by evidence, are not subfject 
to attack in the courts. * * * But tfyese 

cases recognize that matters of constitutional 
right are not to be conclusively determined by 
the Commission; and we are not prepared to 
say that a party is debarred from attacking 
an order of the Commission upon constitution- 
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al grounds even though they were not taken in 
the hearing before that body. 


Reverting to Loic Wall Suey v. Backus, 225 U. S. 
460; 56 L. ed. 1165,—: 

“True it is, as contended, that all statutes must 
be given a reasonable construction, with a view 
to affecting the object and purposes thereof.’’ 

On page 468 of the opinion, this was stated: 

“Hearings before executive officers may be made 
conclusive when fairly conducted. In order to 

mi 

successfully attack by judicial proceedings the 
conclusions and orders made upon such hear¬ 
ings it must be shown that the proceedings 
were manifestly unfair, that the action of the 
executive officers was such as to prevent a fair 
investigation, or that there was a manifest 
abuse of the discretion committed to them by 
the statute.” 

Holden v. Hardy, 169 IT. S. 366; 42 L. ed. 780, 
states: 

“What shall constitute due process of law’ was 
perhaps as w r ell stated by Mr. Justice Curtis 
in Den exdem Murray v. Hoboken Land & Im¬ 
provement Co 18 How\ 272, 276,15 Fed. 337, as 
anywhere. He said: ‘The Constitution con- 
tains no description of those processes winch it 
w-as intended to allow or forbid. It does not 
even declare v’hat principles are to be applied 
to ascertain whether it be due process. It is 
manifest that it v r as not left to the legislative 
power to enact any process v’hich might be de¬ 
vised. The article is a restraint on the legis- 
tive as v r ell as on the executive and judicial 
powers of the government, and cannot be so 
construed as to leave Congress free to make 
anv process ‘due process of law,’ bv its mere 
will. * * *” 



Hovey v. Elliott, 107 U. S. 409; 42 L. ed. 215, is 
of the same effect, as are Mix v. Board of Commis¬ 
sioners of Nez Perce County, 112 P. A. C. 215, 219; 
Williams v. Atlantic Construction Line Railroad 
Co., 69 S. E. 402, 403, 153 N. C. 360; United States 
v. N. Y. etc., R. Co., 165 Fed. 742; and Shephard v. 
Northern Pac. Ry. Co., 184 Fed. 765. I 

(E) Corporations are persons within the meaning of the 
constitutional provision forbidding the deprivation 
of property without due process of law, as well as 
the equal protection of the laws. 

This rule was sustained in the case of Smyth v. 
Ames, 169 U. S. 466; 42 L. ed. 819, and quoting 
from the opinion of the court on page 522: 

“By the 14th Amendment it is provided thait no 
state shall deprive any person of property 
without due process of law, nor deny to any 
person within its jurisdiction the equal protec¬ 
tion of the laws. That corporations are persons 
within the meaning of this Amendment is now 
settled. Santa Clara County v. Southern\ Pa¬ 
cific Railroad Co., 118 U. S. 394, 396, 30 L. ed. 
118; Charlotte, C. & A. Railroad v. Gibbesl 142 
U. S. 386, 391; 35 L. ed. 1051, 1054; Gulf, Colo¬ 
rado, & Santa Fe Ry. Co. v. Ellis, 165 Tj. S. 
150, 154; 41 L. ed. 666, 668.’’ 

And again, our Supreme Court has similarly held 
in Covington & L. Tump. Road Co. v. Sanford, 164 

U. S. 578; 41 L. ed. 560, wherein is was said: 

■ ' ! 

“It is now settled that corporations are persons 
within the meaning of the constitutional pro¬ 
vision forbidding the deprivation of property 
without due process of law, as well as the 
equal protection of the laws.” 
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The conclusion under this line of cases, there¬ 
fore, is that this Petitioner, although an artificial 
entity, still holds, enjoys and is entitled to the 
same constitutional guarantees and constitutional 
privileges as surrounds real living persons. 


VII. 

Statutes are construed according to their language, gen¬ 
eral intent of the legislature and the object to be 
secured by their enactment, and it was therefore, an 
erroneous and strained interpretation to exclude the 
Relator from the classification of carriers subject to 
the privileges created under Section 204, Transporta¬ 
tion Act, 1920, and a clear denial to it of the guaran¬ 
tees Expressed in Amendment 5 to the United States 
Constitution, against the taking of property without 
due process of law. 

The intent of Section 204, Transportation Act, 1920, 
is manifestly to provide for just compensation or repara¬ 
tion to the property of carriers, as a result of govern¬ 
mental interference therewith during the Federal control 
operation, and it was not enacted as compensation, de¬ 
pendent upon the past qualities or demeanor of the car¬ 
rier, itself, as an entity; in other words, the purport was 
to provide compensation “in rem not compensation 
“in personam.” 

This is very well demonstrated by the very language 
and wording of the Act, itself, and by the surrounding 
circumstances giving rise to this enactment by the legis¬ 
lature. This provision emanated as part of the war 
measures, and the purpose thereof was to enable the 
Railroads subject to Federal control, to recover losses 
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which they had sustained by reason of the Federal inter¬ 
ference. The purview, therefore, is almost identical to 
the principles revolving about the right of Eminent 
Domain, in which, of course, it is mandatory that a just 
compensation be paid for any property, real or personal, 
tangible or intangible, which is usurped by the govern¬ 
ment or sovereignty, for public relief. It appears very 
apparent that the mind of the legislature is directed 
towards restoring to the Railroads the pecuniary losses 
that they had sustained by this extraordinary govern¬ 
mental action, and was not intended to reward or prefer 
carriers because of their personal qualifications or (past 
personal conduct. In other words, the sole object of the 
statute was to pay damages for losses to property and 
good will, and not to pay compensation to just certain 
carriers who had suffered such losses and deny sanfe to 
others in a similar situation, simply because they j had 
failed to abide by certain collateral regulations oij the 
Interstate Commerce Commission, when, in effect, both 
groups of carriers had sustained equal and similar losses 
and deficits. 

It is true that this is to be distinguished from the fight 
of Eminent Domain, but in substance and in spirit, jit is 
clearly declaratory and doctrinal of the principles sur¬ 
rounding the right of Eminent Domain, and therefore 
should be read in “pari materia” with the Constitution 
of the United States and not, with Section 1 of the ]fed¬ 
eral Control Act, in determining the scope of its (pro¬ 
visions for the reimbursement of deficits during Federal 
control to carriers. 

This contention derives ample support, as already 
stated, by the very terms of this section 204, because it 
sets out a definite description of carriers to be subject to 



the benefits of this Act, and this carrier comes within its 
express terms; and therefore to say that by some in¬ 
genious interpretation as adduced by the Interstate Com¬ 
merce Commission, that this express intent, which it 
couches in cautious, wary, affirmative terms, is qualified 
by implication so as to exclude this carrier from its oper¬ 
ation, would be foisting an interpretation and construc¬ 
tion entirely unwarranted and unreasonable, and would 
be clearly begging the issue. 

On the question of just compensation as affecting due 
process of law under the doctrine of the right of Eminent 
Domain, note Holden v. Hardy. 169 V. S. 366; 42 L. ed. 
780, in which it is said: 

“* * * ^due process of law,’ are words which 

imply a conformity with natural and inherent prin¬ 
ciples of justice, and forbid that one man’s prop¬ 
erty, or right to property, shall be taken for the 
benefit of another, or for the benefit of the state, 
without compensation;” 

and particularly see Mononyahela Xar. Co. v. C. S. 148 
U. S. 326; 37 L. ed. 463: 

4 ‘It was said that ‘this power to take private prop¬ 
erty reaches back of all constitutional provisions; 
and it seems to have been considered a settled prin¬ 
ciple of universal law that the right to compensa¬ 
tion is an incident to the exercise of that power; 
that the one is so inspearably connected with the 
other, that they may be said to exist not as sepa¬ 
rate and distinct principles, but as parts of one 
and the same principle.’ 

8 8 * * 8 

“Illegitmate and unconstitutional practices get 
their first footing in that way, namely, by silent 
approaches and slight deviations from legal modes 
of procedure. This can only be obviated by adher¬ 
ing to the rule that constitutional provisons for 
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the security of person and property shoulct be 
liberally construed. A close and literal construc¬ 
tion deprives them of half their efficacy and l^ads 
to gradual depreciation of the rights, as if it con¬ 
sisted more in sound than in substance. 

& # # # 

“‘Nor shall private property be taken for public 
use without just compensation.’ The noun ‘com¬ 
pensation,’ standing by itself, carries the ideh of 
an equivalent. Thus we speak of damages by way 
of compensation, or compensatory damages, as 
distinguished from punitive or exemplary dam¬ 
ages, the former being the equivalent for the in¬ 
jury done, and the latter imposed by way of pun¬ 
ishment. * * * AND THIS JUST COMPENSATION, IT 

WILL BE NOTICED IS FOR THE PROPERTY, AND Not TO 
THE OWNER. EVERY OTHER CLAUSE IN THIS |5TH 
AMENDMENT IS PERSONAL. ‘ NO PERSON SHALL BE HELD 
TO ANSWER FOR A CAPITAL, OR OTHERWISE INFAMOUS 

crime/ etc. Instead of continung that .font of 
statement, and saying that no person shall bC de¬ 
prived of his property without just compensation, 
the personal element is left out, and the ‘just Com¬ 
pensation’ is to be a full equivalent for the prop- 

ertv taken.” 

•/ 

Turn to Chicago B. (0 Q. R. Ry. Co . v. Illinois ex reL 
Grimwood, 200 U. S. 561; 50 L. ed. 596: 

“The constitutional requirement of due process of 
law, which embraces compensation for private 
property taken for public use, applies in every 
case of the exertion of governmental power. If, in 
the execution of any power, no matter what it is, 
the government, Federal or state, finds it necessary 
to take private property for public use, it ipust 
obey the constitutional injunction to make o}* se¬ 
cure just compensation to the owner.” 

Cited therein, we have Cherokee Nation v. Southern 
Kansas R. Co., 135 U. S. 641; 34 L. ed. 295; Monongdhela 
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Nav. Co. v. United States, 148 U. S. 312, 336, 37 L. ed. 

463, 471, 13 Sup. Ct. Rep. 622; Swet v. Rechel, 159 U. S. 

380, 402, 40 L. ed. 188, 196, 197, 16 Sup. Ct. Rep. 43. 

In Re Rugheimer, 36 Fed. 369, 371, it is said: 

“The Act of 1888 must be read in pari materia with 
the constitution. The term ‘ condemnation, ’ used 
in that act, must be construed to mean condemna¬ 
tion with just compensation. The machinery of 
the courts is employed to ascertain and secure 
such compensation. In my opinion the act is not 
in conflict with the constitution.” 


In U. S. v. Russell, 13 Wall 629; 20 L. ed. 474; Mitchell 
v. Harmony, 13 How. 134; 14 L. ed. 75; Larahee v. Dolley, 
175 Fed. 365, 392, the court held and announced the same 
doctrine and principle. 

This court, as well as the United States Supreme 
Court, have been continuously and consistently holding 
that the Interstate Commerce Commission is not purely 
judicial but merely an administrative body, with its func¬ 
tions restricted i to performance of ministerial duties 
coupled with such quasi-judicial powers as are incidental 
or necessary to the proper execution of same. 

Turning to Kentucky Bridge Co. v. Louisville & Etc. 
Ry. Co., 37 Fed. 567, 612, which appears to be the leading 
case on this question, here is what the court expressed: 

“It is well settled that congress, in ordaining and 
establishing ‘inferior courts,’ and prescribing 
their jurisdiction, must confer upon the judges 
appointed to administer them the constitutional 
tenure of office,—that of holding ‘during good be¬ 
havior’,—before they can become invested with 
any portion of the judicial power of the govern¬ 
ment; and if the act to regulate interstate com¬ 
merce does in fact establish an inferior court, the 
commissioners appointed thereunder for certain 
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fixed periods are clearly not such judges as can be 
invested with any portion of the judicial powdr of 
the United States, and their decision in matters 
affecting personal or property rights could have 
no force or validity. But does the interstate tom- 
raerce law undertake either to create an 
‘inferior court’ or to invest the commission! ap- 


We 
etail 
the 


pointed thereunder with judicial functions? 
think not. * * * Without reviewing in < 

the provisions of the law, we are clearly of 
opinion that the commission is invested with only 
administrative powers of supervision and inves¬ 
tigation, which fall far short of making the board 
a court, or its action judicial, in the proper ^ense 
of the term. 


* 


“The functions of the commission are those ofj ref¬ 
erees or special commissioners, appointed to i|nake 
preliminary investigation of and report upon mat¬ 
ters for subsequent judical examination and deter¬ 
mination. * * * It is neither a federal court 

under the constitution, nor does it exercise judicial 
powders, nor do its conclusions possess the efijcacy 
of judicial proceedings.” 

It was contended in this case, on behalf of the plain¬ 
tiff, that since the proceedings before the Commission 
involved and embodied features and earmarks of juncial 
procedure, in that it was necessary to file a petition to 
serve notice, file answers, issue subpoenaes, set tim£ for 
a hearing, and make orders, etc., that by the institution 
of this body, it was intended to constitute it a judicial 
body. However, as we observe heroin, the court held 
otherwise, as shown. ! 

In Interstate Commrece Commission & Etc. R. Co. v. 
Cincinnati, 76 Fed.’183, it is stated: 

“The Interstate Commerce Commission is nc^t in¬ 
vested, and cannot be invested, under the consti¬ 
tution, with either legislative powder or purely 
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judicial power. Its functions are necessarily re¬ 
stricted to the performance of administrative 
duties, with such quasi judicial powers as are inci¬ 
dental and necessary to the proper performance 
of those duties.” 

And to the same effect, note Interstate Commerce 
Commission v. Brim son , 154 U. S. 447; 38 L. ed. 1047; and 
Spiller v. Atchison , T. dj S. F. Ry. Co., 253 U. S. 117; 64 
L. ed. 810. 

We maintain, founded upon the above doctrines, prin¬ 
ciples and interpretations, that the design of the legisla¬ 
ture in Section 204, Transportation Act, 1920, must 
clearly have been to delegate the Interstate Commerce 
Commission as a body of appraisers or auditors to deter¬ 
mine and compute the awards of refund to the carriers 
under this enactment, but to accomplish this objective, 
there surely could not have been an intent to vest 
the Interstate Commerce Commission with judicial 
powers,—that is not delegable,—and thereby enable it to 
qualify the capacity of the said carriers under Sections 
204 of the Act. 

Examining said Section 204, we find that this, Section 
1 of the Federal Control Act included therein, is onlv 
alluded to in the paragraph relating to the mode or scale 
of computation of deficits: and note, particularly, its 
wording when it stipulates: 

“Railway operating income or any deficit therein 
for the test period , shall he computed in the man¬ 
ner provided in Section 1 of the Federal Control 
Act." 

Accordingly, and, in the light of the circumstances sur¬ 
rounding the very creation of this passage, the only fair 
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and rightly construction which may be placed upon ij is, 
that the reference herein was merely to direct the b^isis 
for computing the results, by the Interstate Commerce 
Commission; otherwise, this ambiguity, in issue, wbuld 
have been avoided, as hereinbefore stated, by a specific 
definite reference included under paragraph (a), where¬ 
in the carriers intended by this act, are clearly defined. 
Furthermore, to rule otherwise, in support of the argu¬ 
ment on behalf of the Interstate Commerce Commission, 
would be vesting in that body, judicial and not ministe rial, 
administrative and quasi-judicial duties. They maintain, 
as noticed by this record, that carriers not having filed a 
proper accounting with them during the test period^ ac¬ 
cording to its regulations, were not purported to secure 
any benfits thereunder, because the failure to present 
such accounts rendered it practically impossible to ascer¬ 
tain the accuracy of the preceipts by the carriers during 
the term of such test period. 

The Petitioner’s answer is, that it is merely a circum¬ 
stance not recognized in the eyes of the law, unless paftic- 
ularlv so shown. Not having on file carriers’ accounts 
of income during the test period, it is true, might se^; up 
difficulties, intricacies and inconveniences in arriving at 
the accuracy and authenticity of the proceeds during this 
test period, but nevertheless, it is within the very scope 
of the duties and functions of its office through the njiedi- 
um of investigation and other inquisitorial procedures, 
to determine such question, if need be; and it is rea¬ 
sonable, therefore, to presume, that this cognizance must 
have been within the contemplation of Congress atf the 
time it framed this section. 

In United States v. Butte , A. & P. Ry., 38 Fed. (2d| 871 
the court definitely settled, in positive words, the status 
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of the Interstate Commerce Commission as applied to 
this particular section, when it said, on page 874: 

“Moreover, the Commission in this case was not a 
special tribunal, but a mere auditor in respect to 
carriers within the statute, to compute and certify 
the result from the Commission’s record and the 
carrier’s report to it, though doubtless it could 
receive other evidence.” 

And further, here is what the same court asserted, in 
reference to the interpretation of this act: 

“Those who claim to be of the class of beneficiaries, 
must find their warrant in express language of the 
granting act, and not at all in strained, ingenious 
and unusual interpretations and inferences.” 

We hold that even by this strict interpretation, the 
Relator is included within the language of this act. 

Lcnv Wah Svey v. Backus, 225 U. S. 460; 56 L. ed. 
1165, reads: 

“True it is, 1 as contended, that all statutes must be 
given a reasonable construction, with a view to 
affecting the objects and purposes thereof.” (This 
has already been quoted, supra.) 
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CONCLUSION. 

We respectfully submit that this cause should be Re¬ 
versed and remanded to the Supreme Court of the dis¬ 
trict of Columbia, with direction to issue the Writ of 
Mandamus herein, requiring the Interstate Commence 
Commission to assume jurisdiction of said Deficiency 
Claim and proceed therein and thereunder as by Law 
required. 

Respectfully submitted, 

Paysoff Tinkoff, 

Attorney for 

Empire & South-Eastern Railway 
Company (A Branch of T. Wilce 
Company ), Appellants. 

Spiegler & Mayer, 

712 Barr Building, 

Washington, D. C., 

Of Counsel. 



ADDENDA. 


(The following addenda should have been inserted on page 50. 
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Mr. Cummings, when presenting the minority vie\^ of 
the Senate Committee, on Interstate Commerce, on Page 
11, Part 2, of the Senate Report 246, printed February 
11,1918, said as follows, relating specifically to the S^iort 
Line Independent Roads: 


u 


THE SHORT-LINE INDEPENDENT COMPETITIVE! 

ROADS. 


The President construes the act of 1916 to give him 
authority to take possession and operate any Rail¬ 
road or any part of any railroad. During the hear¬ 
ings it was clearly indicated by the director general 
that it w r as not the purpose to take over all, or even 
many, of the short-line independent competitive 
roads. It is obvious that there are a large number 
of short-line roads which will not be affected by 
Government operation, and as to these nothing is 
said; but, on the other hand, there are a large num¬ 
ber of comparatively short roads which compete 
with the trunk lines for traffic and these roads will 
be absolutelv destroved if some arrangement is not 
made for their protection. While in a sense their} op¬ 
eration by the Government may not be necessar^ for 
the successful conduct of the war, they hav<j all 
been built to give the communities which thev serve 
relief from the monopoly of trunk lines. The [wel¬ 
fare of the localities through which they pass is de¬ 
pendent upon their existence, and public interest 
demands their full and complete operation. If their 
relations with the trunk lines are destroyed by the 
diversion of the traffic which they have heretofore 
carried the outcome is perfectly clear. When! the 
war ends and the big systems are restored these 
small, independent, competitive roads will fall linto 
the hands of the great systems for substantially 
nothing. It is probable that if these roads were 
taken over the liability which the Government as- 
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sumes would not be materially, if at all, increased, 
but even if it is enhanced by a small amount the 
Government can well afford to take something from 
the excessive compensation which it proposes to 
guarantee to the big roads in order to save some of 
the little ones.” 

It is to be noted that this relates to the Federal Control 
Act, and not to the Transportation Act. 

The Managers on the Part of the House in recommend¬ 
ing the approval of the Transportation Act, 1920, on 
Page 54, Senate House Report, No. 650, printed Febru¬ 
ary 18, 1920, relating to reimbursement of deficits dur¬ 
ing Federal Control, stated the following: 

“reimbursements of deficits during federal 

CONTROL. 

The Senate amendment in Section 5 contained a 
provision that railroads not operated by the Gov¬ 
ernment during the period of Federal control 
should be paid the entire amount of their deficit 
during the Federal control period. No such provi¬ 
sion was contained in the House bill. The con¬ 
ferees recommend, in Section 204 of the conference 
bill, that carriers which sustained a deficit in rail¬ 
way operating income under their own operation 
during the period of Federal control shall be paid 
the amount by which such deficit exceeds the cor¬ 
responding deficit during the test period. The com¬ 
putation of the amount payable is made by deter¬ 
mining the deficit or income for each month of the 
Federal control period, during which the carrier 
operated its own line and for the three correspond¬ 
ing months of the test period averaged together. 
In the case of a carrier which was in operation for 
less than a year during the test period the amount 
payable is the entire amount of the deficit during 
the period of Federal control.’’ 
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It is to be noted that the words “Carrier” or “Car¬ 
riers” are used in the above report without any limita¬ 
tion, and no strict or limited definition of “Carrier! 7 is 

1 

used therein, the relief being intended principally! to 
those carriers who are not under Federal Control land 
who in substance did not file reports with the 
Commerce Commission. 


Interstate 
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I 

In the Court of Appeals of the District 

of Columbia 

October Term, 1930 

j 

No. 5089 j 

* I 

I 

United States ex rel. Empire & Southeastern 
Railway Company, a branch of the T. W}lce 
Company, appellant j 

v. 

Interstate Commerce Commission, appellee 

brief on behalf of appellee 
— 

i 

PRELIMINARY STATEMENT 

This is an appeal from an order of the Supreme 
Court of the District of Columbia dismissing a 
suit for mandamus brought by a business corpora¬ 
tion engaged in the lumber business and formerly 
operating a branch railroad in connection there¬ 
with, to compel the Interstate Commerce Commis¬ 
sion (hereinafter called the Commission) to re¬ 
consider its denial of a certain claim against the 
United States under Section 204 of the Transpor¬ 
tation Act, 1920, which provides for the payment 

(i) 
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certain cases Of deficits in railway operating in¬ 
come sustained by railroads during the period of 
Federal control. The above-named section directs 
the Commission to ascertain and certify to the 
United States Treasurer for payment the deficits 
sustained, if any. The relator brought suit for 
mandamus to compel the Commission to hold a for¬ 
mal hearing upon its claim, basing its action solely 
upon an alleged violation of its rights under the 
due process clause of the United States Constitu¬ 
tion, no violation of the statute itself being alleged. 

THE QUESTION INVOLVED 

The question involved is whether or not the Con¬ 
stitution of the United States requires the Com¬ 
mission under Section 204 of the Transportation 
Act, 1920, directing it to ascertain and certify to 
the Secretary of the Treasury for payment the def¬ 
icits in railway operating income of privately op¬ 
erated railroads during the period of Federal con¬ 
trol, to reopen a case involving a claim for alleged 
deficit and permit additional evidence and oral ar¬ 
gument, after the Commission has at the request 
of the claimant considered the claim upon the de¬ 
tailed sworn statement filed by claimant and de¬ 
nied same because the accounts upon which the 
claim was basbd had not been kept under the super¬ 
vision of the Commission and were therefore not 
considered a legal basis for ascertainment. 
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THE STATUTES 


Section 204 of the Transportation Act, 1920 



Stat . 460), under which the original claim ou^; of 
which this case arises was filed with the Commis¬ 
sion, is as follows: j 

(a) When used in this section— 

The term “carrier” means a carried by 
railroad which, during any part of the pe¬ 
riod of Federal control, engaged as a com¬ 
mon carrier in general transportation, and 
competed for traffic, or connected, witjh a 
railroad under Federal control, and which 
sustained a deficit in its railway operating 
income for that portion (as a whole) of jthe 
period of Federal control during whicljL it 
operated its own railroad or system of trans¬ 
portation; but does not include any street 
or interurban electric railway which had as 
its principal source of operating revenue 
urban, suburban, or interurban passenger 
traffic or sale of power, heat, and light, or 
both; and 

The term “test period” means the three 
years ending June 30,1917. 

(b) For the purposes of this section-^ 

Railway operating income or any deficit 

therein for the period of Federal control 
shall be computed in a manner similar 1 , to 
that provided in section 209 with respect! to 
such income or deficit for the guaranty pe¬ 
riod ; and 
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Railway operating income or any deficit 
therein for the test period shall be computed 
in the manner provided in section 1 of the 
Federal Control Act. 

(c) As soon as practicable after March 1, 
1920, the Commission shall ascertain for 
every earlier, for every month of the period 
of Federal control during which its railroad 
or system of transportation was not under 
Federal operation, its deficit in railway 
operating income, if any, and its railway 
operating income, if any, (hereinafter called 
“Federal control return 7 ’), and the average 
of its deficit in railway operating income, if 
any, and of its railway operating income, if 
any, for the three corresponding months of 
the test period taken together, (hereinafter 
called the “test period return 77 ): Pro¬ 
vided, That “ test period return,” in the case 
of a carrier which operated its railroad or 
svstem of transportation for at least one vear 
during, but not for the whole of, the test 
period, means its railway operating income, 
or the deficit therein, for the corresponding 
month during the test period, or the average 
thereof for the corresponding months during 
the test period taken together, during which 
the carrier operated its railroad or system of 
transportation. 

(d) For every month of the period of Fed¬ 
eral control during which the railroad or 
system of transportation of the carrier was 
not under Federal operation, the Commis¬ 
sion shall then ascertain (1) the difference 
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between its Federal control return, if a def¬ 
icit, and its test period return, if a smaller 
deficit, or (2) the difference between itsj test 
period return, if an income, and its Federal 
control return, if a smaller income, or (3) 
the sum of the Federal control return, if a 
deficit, plus its test period return, if ar[ in¬ 
come. The sum of such amounts shall be 
credited to the carrier. 

(e) For every such month the Commission 
shall then ascertain (1) the difference be¬ 
tween the carrier’s Federal control returbu if 

i 7 

an income, and its test period return, if a 
smaller income, or (2) the difference between 
its test period return, of a deficit, and its 
Federal control return, if a smaller deficit}, or 
(3) the sum of its Federal control return, if 
an income, plus its test period return, if a 
deficit. The sum of such amounts shall be 
credited to the United States. 

(f) If the sum of the amounts so credited 
to the carrier under subdivision (d) exceeds 
the sum of the amounts so credited to the 
United States under subdivision (e), the 
difference shall be payable to the carrier. 
In the case of a carrier which operated its 
railroad or system of transportation for less 
than a year during, or for none of, the test 
period, the foregoing computation shall ^iot 
be used, but there shall be payable to sijich 
carrier its deficit in railway operating In¬ 
come for that portion (as a whole) of xhe 
period of Federal control during which! it 
operated its own railroad or system of trans¬ 
portation. 
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(g) The Commission shall promptly cer¬ 
tify to the Secretary of the Treasury the 
several amounts payable to carriers under 
paragraph (f). The Secretary of the Treas¬ 
ury is hereby authorized and directed there- 
upon to draw warrants in favor of each such 
carrier upon the Treasury of the United 
States for the amount shown in such certifi¬ 
cate as payable thereto. An amount suffici¬ 
ent to pay such warrants is hereby appropri¬ 
ated out of anv money in the Treasury not 

%j %. %/ 

otherwise appropriated. 

(h) (Added March 4, 1927.) This section 
shall not be applicable to any carrier which 
has not, on or before the expiration of sixty 
days after this subdivision takes effect, filed 
with the Commission a statement, compiled 
substantially in the manner prescribed in 
this section, showing the amount claimed to 
be due such carrier under this section. 

Reference is made in Section 204, supra, to Sec¬ 
tion 1 of the Federal Control Act for direction as 
to the manner of computing railway operating in¬ 
come or any deficit therein for the test period. 
Section 1 of the Federal Control Act (40 Stat. 451) 
is in part as follows: 

* * * That any railway operating in¬ 

come accruing during the period of Federal 
control in excess of such just compensation 
shall remain the property of the United 
States. In the computation of such income, 
debits, and credits arising from the accounts 
called in the monthly reports to the Inter- 


state Commerce Commission equipment 
rents and joint facility rents shall be in¬ 
cluded, but debits and credits arising from 
the operation of such street electric passen¬ 
ger railways, including railways commojily 
called interurbans, as are at the time of the 
agreement not under Federal control, shall 
be excluded. If any lines were acquired by, 
leased to, or consolidated wfith such railroad 
or system between July first, nineteen hun¬ 
dred and fourteen, and December thirty- 
first, nineteen hundred and seventeen, bbth 
inclusive, and separate operating returns! to 
the Interstate Commerce Commission wj}re 
not made for such lines after such acquisi¬ 
tion, lease, or consolidation, there shall (be¬ 
fore the average is computed) be added | to 
the total railway operating income of shell 
railroad or system for the three years ended 
June thirtieth, nineteen hundred and seven¬ 


teen, the total railway operating income 



the lines so acquired, leased, or consolidated, 


for the period beginning July first, nineteen 
hundred and fourteen, and ending on the 


date of such acquisition, lease, or consolida¬ 
tion, or on December thirty-first, nineteen 
hundred and seventeen, whichever is the ear¬ 
lier. The average annual railway operat¬ 
ing income shall be ascertained by the Inter¬ 
state Commerce Commission and certified by 
it to the President. Its certificate shall, ^or 
the purpose of such agreement, be taken as 
conclusive of the amount of such average an¬ 
nual railway operating income. 

94—30-2 
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Every such agreement shall provide that 
any Federal taxes under the Act of October 
third, nineteen hundred and seventeen, or 
Acts in addition thereto or in amendment 
thereof, commonly called war taxes, assessed 
for the period of Federal control beginning 
January first, nineteen hundred and eight¬ 
een, or any part of such period, shall be 
paid by the carrier out of its own funds, or 
shall be charged against or deducted from 
the just compensation; that other taxes as¬ 
sessed under Federal or any other govern¬ 
mental authority for the period of Federal 
control or any part thereof, either on the 
property used under such Federal control or 
on the right to operate as a carrier, or on 
the revenues or any part thereof derived 
from operation (not including, however, as¬ 
sessments for public improvements or taxes 
assessed on property under construction, 
and chargeable under the classification of 
the Interstate Commerce Commission to in¬ 
vestment in road and equipment), shall be 
paid out of revenue derived from railway 
operations while under Federal control; 
that all taxes assessed under Federal or any 
other governmental authority for the period 
prior to January first, nineteen hundred and 
eighteen, whenever levied or payable, shall 
be paid by the carrier out of its own funds, 
or shall be charged against or deducted from 
the just compensation. 
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THE PACTS OP THE CASE 

As is shown by the report of the Commission, 
Exhibit A to the Commission *s answer in this ^ase, 

I 

on August 18,1926, a claim was filed with the Com¬ 
mission under section 204 of the Transportation 
Act, for $3,341.16 (Tr. 27). The affidavit toj the 
statement of said claim was made bv E. Hatvey 
Wilce, representing himself as President of! the 
“ Empire and South Eastern Railway Compahy.” 
(Tr. 26.) Said statement asserts that the company 
“ filed tariffs and competed for and carried pn a 
general transportation service”; that about 66% 
per cent of the total freight revenue was derived 
from the traffic of one particular industry; that 
the relator’s line connected with the Manistee & 
Northeastern and the Pere Marquette railwavs. 
The Commission’s files disclosed that for the years 
1917 to 1920, inclusive, annual reports were re¬ 
ceived for this line but that none were filed during 
the test period although the claim indicates that 
the line was in operation during the whole of t|hat 
period. 

The Commission was later informed bv the at- 

•/ 

tornev who filed the claim that the line was the 
«/ 

property of the T. Wilce Company, an Illinois 
corporation; that there was no corporation organ¬ 
ized for the purpose of operating a railroad con¬ 
nected with the ownership of the line, same being 
a “branch” of the lumber operations of the owning 
company. (Tr. 39-40.) 
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Every such agreement shall provide that 
any Federal taxes under the Act of October 
third, nineteen hundred and seventeen, or 
Acts in addition thereto or in amendment 
thereof, commonly called war taxes, assessed 
for the period of Federal control beginning 
January first, nineteen hundred and eight¬ 
een, or any part of such period, shall be 
paid by the carrier out of its own funds, or 
shall be charged against or deducted from 
the just compensation; that other taxes as¬ 
sessed under Federal or anv other govern- 
mental authority for the period of Federal 
control or any part thereof, either on the 
property used under such Federal control or 
on the right to operate as a carrier, or on 
the revenues or any part thereof derived 
from operation (not including, however, as¬ 
sessments for public improvements or taxes 
assessed on property under construction, 
and chargeable under the classification of 
the Interstate Commerce Commission to in¬ 
vestment in road and equipment), shall be 
jiaid out of revenue derived from railway 
operations while under Federal control; 

that all taxes assessed under Federal or anv 

%/ 

other governmental authority for the period 
prior to January first, nineteen hundred and 
eighteen, whenever levied or payable, shall 
be paid by the carrier out of its own funds, 
or shall be charged against or deducted from 
the just compensation. 
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THE FACTS OF THE CASE 


I 

As is shown by the report of the Commission, 
Exhibit A to the Commission’s answer in this tease, 
on August 18,1926, a claim was filed with the Com¬ 
mission under section 204 of the Transportation 
Act, for $3,341.16 (Tr. 27). The affidavit to the 
statement of said claim was made bv E. Hatvey 
Wilee, representing himself as President of the 

Empire and South Eastern Pailway Compafiy.” 
(Tr. 26.) Said statement asserts that the company 
“ filed tariffs and competed for and carried on a 
general transportation service”; that about 66% 
per cent of the total freight revenue was derived 
from the traffic of one particular industry; £hat 
the relator’s line connected with the Manistcje & 
Northeastern and the Pere Marquette railwavs. 
The Commission’s files disclosed that for the ytears 
1917 to 1920, inclusive, annual reports were re¬ 
ceived for this line but that none were filed during 
the test period although the claim indicates that 
the line was in operation during the whole of that 
period. 

The Commission was later informed bv the! at- 

•/ 

torney who filed the claim that the line was the 
«/ 

property of the T. Wilee Company, an Illinois 
corporation; that there was no corporation organ¬ 
ized for the purpose of operating a railroad con¬ 
nected with the ownership of the line, same being 
a 44 branch” of the lumber operations of the owning 
company. (Tr. 39-40.) 
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'Without the authority of the Commission being 
asked or given, the operation of the line was aban¬ 
doned in 1920 or 1921, the road was dismantled, 
and the rails were taken up and sold. Upon in¬ 
quiry, these facts were confirmed by the attorney 
for the claimant. In the course of his correspond¬ 
ence with Mr. Wilce, who as above stated had at¬ 
tested the claim, the Commission’s Director of 
Finance suggested that since the Empire & South¬ 


eastern evidently did not consider itself subject to 
the requirements of the Interstate Commerce Act, 
which included a supervision of accounting prac¬ 
tices, its accounts upon which its claim would have 
to be certified, were not entitled to the presumption 
of completeness and correctness necessary to the 
Commission certifying whether a deficit as defined 
by the Act existed, or if so the amount of such 
deficit. The Director then suggested the with¬ 
drawal of the claim. (Tr. 45-6.) To this letter 
the claimant’s attorney replied, arguing the propo¬ 
sition that a carrier’s submission or nonsubmission 
to the Commission’s orders relative to accounting 
had no bearing upon the carrier’s right to a certifi¬ 
cate under section 204. The letter continued: 


You are therefore respectfully informed 
that the claim will not be withdrawn, and 
av'ait your decision affirming or dismissing 
the claim, on receipt of which further pro¬ 
ceedings will be taken in the matter as war¬ 
ranted by law. (Tr. 48.) 
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Whereupon, on June 22, 1927, the Cominissijon, 
through its Division 4, decided that the cldim 
should be dismissed, making the order and report 
which is Exhibit A, to the Commission’s answer 
herein. (Tr. 27.) 

On March 14, 1927, a petition for rehearing of 
the claim was filed, setting out purely legal grounds. 
While the petition for rehearing alleged that peti¬ 
tioner was entitled to a reopening of the case for 
the filing of further evidence, no statement is in¬ 
cluded as to the nature and purport of the evi¬ 
dence sought to be presented, or reason given for 
not having previously presented same. (Tr. 31.) 

On December 12, 1925, the petition for rehearing 
was submitted to the whole Commission and bv it 
denied. (Tr. 34.) 

The Commission’s report (Exhibit A to the an¬ 
swer, 117 I. C. C. 609) (Tr. 10) recites the facts 
that the claimant had filed annual reports with the 
Commission for the years 1917 to 1920, inclusive, 
but none during the test period from July 1, 19f4, 
to June 31, 1917; and further, that the claimant 
had never at any time submitted its operations and 
accounts to the Commission’s jurisdiction. The 
Commission then stated that it considered prima¬ 
rily the question of its jurisdiction of the claim 
and, secondly, the practicability of its exerci 
jurisdiction. It is pointed out in the report 
under section 204 the ascertainment of the ijiet 
deficit or income in question involves the compairi- 
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son by months of the railway operating income 
during the Federal control period with the rail¬ 
way operating income during the test period; that 
the term “railway operating income” is a term 
with a special meaning derived from the Commis¬ 
sion’s accounting orders issued under section 204 
of the Interstate Commerce Act wherein with great 
detail are prescribed the constituent elements and 
the manner in which the statement of railway op¬ 
erating incomfe or deficit shall be made up; it is 
pointed out that heavy penalties are prescribed in 
the Act for failure to comply with these accounting 
rules, and that under the same permanent records 
of transactions must be kept whereby the correct¬ 
ness and completeness of accounts for past years 
mav be tested and confirmed. The Commission 
then expresses the opinion that Congress obviously 
intended that in certifying to the amount of the 
extraordinary relief provided for, the Commission 
should have the benefit of accounts kept under the 
supervision provided for in its accounting regu¬ 
lations, since such supervision would confer a pre¬ 
sumption and probability of correctness upon such 
accounting records as would not be attributable to 
accounts kept without such official supervision, and 
certainly not appertaining to Ex Parte statements 
made bv a claimant in its own behalf many vears 
subsequent to the transactions which constitute the 
basis of the claim. The Commission also points 
out the futility of attempting a present restate- 
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ment of a carrier’s accounts when the contempo¬ 
raneous records upon which said restatement must 
of necessity be made did not have the prescribed 
supervision and hence are not entitled to presump- 
tion of correctness. The Commission further cites 
the specfic direction of section 204 that “ railway 
operating income or any deficit therein for the iest 
period shall be computed in the manner provided 
in section 1 of the Federal Control Act,” and points 
out that the provisions of section 1 referred to, 
apply only to 4 6 carriers making operating returns 
to the Interstate Commerce Commission.” The 
computation of railway operating income un^Ler 
section 1, above referred to, requires consideration 
of certain debits and credits embraced in reports 
to the Commission, whereas the claimant before the 
Commission did not claim, nor does it, as relatoi in 
this case, claim to have made such reports. j 

In view of the above facts briefly summarized 
from the report, the Commission came to the con¬ 
clusion that there was “no legal basis for the de¬ 
termination of the net railway operating income 
or deficit” of the claimant for the purposes of ^ec- 
tion 204; that it was therefore not necessary to de¬ 
termine whether or not the claimant was engaged 
in general transportation within the terms of &ec- 

* # i 

tion 204, or otherwise qualified to sustain the 
claim. (117 I. C. C. 611, Tr. 30.) 

The Commission dismissed the claim on the 
ground above stated and not (as alleged in the fifth 
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paragraph in the petition in this case) upon the 
ground that claimant “was not a common carrier 
subject to the jurisdiction of the Interstate Com¬ 
merce Commission.” The action of the Commis¬ 
sion was based upon insufficiency of the claimant’s 
records and lack of official supervision, and not 
upon the eligibility of the claimant as a common 
carrier. 

On October 27,1927, this suit was brought and a 
rule to show cause issued against the Commission. 
The case was based upon an alleged violation of 
the claimant’s rights under the “due process” 
clause of the Federal Constitution. No violation 
of the Transportation Act, or of any other statute 
was asserted. (Tr. 2.) 

The petition alleges that the relator lias a just 
and legal claim against the United States under 
Section 204. This is specifically denied by the Com¬ 
mission in its answer. The relator introduced no 
evidence to stistain said allegation, since, we sub¬ 
mit, the ex phrte sworn statement included in the 
transcript of the Commission’s docket could not be 
considered in the lower court as such supporting 
evidence. 

On May 13, 1928, the case was heard, and after 
consideration, the court entered an order discharg¬ 
ing the rule to show cause and dismissing the peti¬ 
tion, without formal opinion. At the hearing the 
relator, after introducing a transcript of the docket 
and file of the Commission in the matter, called as 
its witnesses certain of the Commission’s employees 
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connected with its Bureau of Finance and endeav¬ 
ored to have these witnesses testify as to communi¬ 
cations exchanged by them with members of the 
Commission regarding the claim. Objection by the 
Commission’s counsel to such questions was sus¬ 
tained by the court. Assigning as errors the ex- 

I 

elusion of evidence relative to communications be¬ 
tween members of the Commission’s Buread of 
Finance and members of the Commission, and the 
dismissal of the relator’s suit, the relator has ap- 
pealed to this court. 

ARGUMENT 

I I 

The act does not in terms provide for a formal hearing in 
connection with the commission’s performance of its 
duties under section 204 of the transportation act, jl.920 

Although the relator in its petition alleges only a 
supposed violation by the Commission of the due 
process clause of the constitution, its brief suggests 
that the Act itself should be construed to requijre a 
formal hearing. We therefore point out that: the 
Act contains no provision for a hearing in such 
cases and that in other sections of the Interstate 
Commerce Act and the Transportation Act wlkere 
Congress intended that there should be a hearing, 
provision for same is in terms included in the stat¬ 
ute. This practice has been followed in so many 
instances that the omission from Section 204 of 
any such provision indicates that the Commission 

13704—30-3 ! 




16 


is authorized to proceed to comply with its duties 
under that section without a formal hearing. 

Some of the cases in which the law requires the 

Commission to hold hearings are: Section 1 (11) 

of the Interstate Commerce Act relative to failure 

to install switch connections; Section 1 (13) of the 

same Act with regard to the establishment of rules 

and regulations respecting car service; Section 1 

(b) with respect to prescribing reasonable terms of 

compensation for car service; Section 1 (15a) with 

regard to prescribing terms for the common use of 

terminals by various railroads; Section 1 (16) with 

respect to directions for movement of traffic upon 

prescribed terms; Section 1 (19) with regard to the 

issuance of certificates of public convenience and 

necessitv for the construction or abandonment of 
* 

lines or railroad; Section 1 (21) with regard to an 
order requiring carriers to provide safe facilities; 
Section 5(1) with regard to divisions of joint traffic 
returns; Section 5 (2) with regard to the acquisi¬ 
tion of one carrier by another; Section 4 with regard 
to consolidation of railway properties; Section 5 
(10) with regard to questions of fact as to competi¬ 
tion in cases of voluntarv consolidation; Section 13 
(4) with regard to the cancellation or forbidding of 
a rate as prejudicial; Section 15 (1) with regard 
to the preventing of discriminatory rates; Section 
19 (a) with regard to action upon protest to tenta¬ 
tive valuations. In all these cases the hearing is 
specifically provided for. In contrast with the pro- 
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visions of the statute above cited, Sections 204 and 
209 of the Transportation Act, 1920 contain no pro¬ 
vision for hearings in the ascertainment by the 
Commission of the deficits to be repaid under the 
terms of Section 204 or 209. 

II 

The right of relator to a formal hearing is not to be 
implied from the language used in section 204 of j the 
transportation act, 1920 

The language of the Act is “As soon as practi¬ 
cable after March 1,1920, the Commission shall as¬ 
certain for every carrier * * * its deficit in 

railway operating income, if any, and its railway 
operating income, if any, etc.” 

The word “ascertain” as used in the statute does 
not imply any obligation upon the Commissioh to 
grant a formal hearing. 

Black’s Law Dictionary (2d Edition), p. 92, jhus 
defines the word “ascertain”: “To fix, to reader 

i 

certain or definite; to estimate and determine!; to 

clear of doubt or obscuritv.” 

*/ 

Bouvier’s Law Dictionary (8th Edition) p. 252, 

thus defines “ascertain”: “To make certain by ex¬ 
amination; to find out. The word 4 ascertained’ is 

held to have two meanings: (1) known, (2) made 
certain.” 

In Perry v. Selma M. & M . R. Co., 58 Ala. 546, 
565, it was held that a tax collector “ascertains” 
who are the insolvent or defaulting taxpayers in 
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his county when he finds out who they may be from 

anv sources of information available to him. 

«/ 

In Wicecarver v. Merc. Town Mutual Ins. Co., 
117 S. W. 698, 702, 137 Mo. App. 247, it was held 
that in a case where a policy of fire insurance pro¬ 
vided that loss thereunder was payable 60 days 
after “ascertainment” thereof, this meant 60 days 
after the character and extent of the loss had been 
determined by the policy holder and not after a 
judicial determination. 

In Be Stenson, 26 Ont. L. 565, it was held that the 
word “ascertain” did not mean to take evidence of 
witnesses. 

See also in above connection Cary's Estate, 138 
K Y. Supp. 682, 685; 77 Misc. Rep. 602. 

San Diego Land Co. v. National City, 174 U. S. 
739, involved a provision in the Constitution in the 
State of California directing the governing body of 
the municipality annually to fix reasonable rates 
and to allow just compensation to owning water 
companies for water supplied to such municipali¬ 
ties. There was no express provision for a formal 
hearing. The water company in the case cited 
sued to set aside certain rates so fixed, alleging as 
grounds therefor that no notice of the fixing of 
rates was given, nor any opportunity afforded it 
for a hearing upon the matter. The United States 
Supreme Court said (p. 752) : 

Was the appellant entitled to formal no¬ 
tice as to the precise day upon which the' 
water rates would be fixed by ordinance? 
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We think not. * * * It was made by 
statute the duty of the appellee at least 
thirty days prior to the 15th day of Janu¬ 
ary in each year to obtain from the appel¬ 
lant a detailed statement, showing the napies 
of water rate payers, the amount paid by 
each during the preceding year, and ‘jail 
revenue derived from all sources,” and the 
“ expenditures made for supplying water 
during said time.” It was the right and 
duty of appellant in January of each y^ar 
to make a detailed statement, under odth, 
showing every fact necessary to a proper 
conclusion as to the rates that should be 
allowed by ordinance. * * * Provision 
was thus made for a hearing in an appro¬ 
priate way. * * * 

From the above it is very clear that the word 
“ascertain” does not imply any necessity for a 
formal hearing. 

Ill 

United States Constitution imposes no obligation upon 
the commission to have a formal hearing in its ascer¬ 
tainment of income or deficit under section 204 

1. The Fifth Amendment to the Constitution of the 
United States limiting the power of the Federal govern¬ 
ment provides that “no person shall be deprived of fife, 
liberty, or property without due process of law.” ii Is 
evidently upon this section of the Constitution that the 
relator relies. Obviously no question of life or personal 
liberty is involved and therefore we shall consider whether 
there is shown in this case any deprivation of property in 
the sense the term is used in the Constitution. It is well 
settled that not every benefit or advantage which might 
accrue to a person is property in the sense contemplated 
in the due process of law amendment to the Constitution. 
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In 12 C. J. p. 1212, various classes of property 
are stated as coming within the constitutional pro¬ 
hibitions against the taking without due process; 
it is further stated (p. 1213) : 

On the other hand property does not in¬ 
clude anticipated profits (Munn v. Illinois, 
94 U. S. 113) a mere expectancy, (Green v. 
Edwards, 31 R. 1.1, 77 Atl. 188) a license for 
the sale of intoxicating liquors or other bev¬ 
erages, or to conduct certain games, or to 
maintain a hack stand, labor, or an incohate 
right to a pension. (Pecoy v. Chicago, 265 
Ill. 78,106 N. E. 435), the claim for compen¬ 
sation of an attorney appointed by the court 
to defend an accused person; * * * the 

right of a witness to costs. (Douglas 
County v. Moores, 66 Nebr. 284, 92 N. W. 
199.) 

2. The reimbursement by the United States of deficits 
incurred by railroads during Federal Control Period under 
section 204 of the Transportation Act, 1920, is in the 
nature of a gratuity or bounty and therefore not “ prop¬ 
erty” as the term is used in the Constitution. 

In the case at bar the relator was never under 
Federal operation; in the period during which its 
alleged deficit arose it was operated by its own 
officers and not by the representatives of the United 
States; it did not compete with government oper¬ 
ated roads, but merely connected with one such 
line; there was no taking of its property and no 
question of just compensation is involved. 

Payments tinder sections 204 and 209 of the 
Transportation Act, 1920 should not be confused 
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with just compensation paid some railroads for! the 
taking and use of their property during the jwar 
emergency period. Section 204 bestows payrpent 
upon carriers not taken over, and Section 1209 
covers deficits incurred by government-operated 
roads after return to the owners. The Federal 
Control Act and the Transportation Act, provide 
fully and completely for just compensation, with 
express provision for due process in the forrji of 
hearings in the determination of the just compejusa- 
tion for the property taken. Congress did not en¬ 
act section 204 in recognition of anv constitutibnal 

o %J 

or legal obligation to the carriers therein specified, 
but solely as a manifestation of its desire to Ideal 
generously, and with a voluntary and an un^om- 
pelled purpose of having carriers operating t|heir 
own lines during the period of Federal control, fare 
approximately as well as government-operated 
lines. We submit, therefore, that section 204 
should be recognized as bestowing wiiat is substan¬ 
tially a gratuity upon the roads specified. Th£ su¬ 
perior advantage which might be enjoyed by relator 
and other short lines under section 204, as com¬ 
pared with roads actually taken and operated by 
the government, w~as well expressed by Conjmis- 
sioner Meyer in his dissenting opinion in Construc¬ 
tion of the Word Deficit, 66 I. C. C. 765, 776 as 
follows: 

They (short line carriers, not government 
operated) are guaranteed an income at least 
equal to that of the test period, and at the 



same time are able to keep any income earned 
in excess of that measure. They were in 
possession of their properties and were 
therefore in position to profit by any oppor¬ 
tunities for increased earning, and, accord¬ 
ing to the brief filed in behalf of the short 
lines, some of them did so profit in substan¬ 
tial amounts. The trunk lines, on the other 
hand, were dispossessed of their properties, 
and, regardless of the earnings of those 
properties while under federal control, were 
compensated for their use only upon the 
basis of the test-period income. The status 
of the short lines, under this holding, is even 
better than that of the roads in the guaranty 
period subsequent to federal control; for in 
order to avail themselves of the guarantv the 
carriers were required to obligate themselves 
to pay to the government any income in ex¬ 
cess of the test-period measure. 

A hearing upon the due process of law clause of 

the Constitution is not necessarv in order to denv 

* * 

the granting of a gratuity. 

A pension is a bounty springing from the gra¬ 
ciousness and appreciation of sovereignty. It may 
be given or withheld at the discretion of the grantor. 
No constitutional right to same rests in the bene¬ 
ficiary. Eddy v. Morgan, 216 Ill. 449, 75 N.E. 178; 
Walton v. Cotton , 19 Howard 355 (15 L. Ed. 658); 
Frisbie v. United States, 157 U. S. 160; Pecoy v. 
Chicago , 265 Ill. 78, 106 N.E. 435. Hence no viola¬ 
tion of realator’s constitutionally protected prop¬ 
erty rights appears in the record. 


IV 


Where the statute prescribes the manner in whie 
gratuity is to be bestowed, a determination mad< 
accordance therewith is conclusive 


a 
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If the proper executive officer decides against 
one’s claim for a pension there is no appeal except 
to Congress. 30 CYC. 1372, citing Stokeleyl v. 


Decamp, 2 Grant (Pa.) 17, and Daily v. United 
States , 17 Ct. Cl. 144. 


In Campbell v. United States, 12 Ct. Cl. 47^), a 
statute provided that tariff duties paid upon im¬ 
ported materials might in part be refunded upon 
certificate to the Secretary of the Treasury fiom 
the collector of the port issued upon a request 
presented by the owner to the collector of the p|>rt. 
The prescribed procedure was, further: 

On receipt of this entry the collector shall 
examine * * * and ascertain whether 

the articles were entitled to the draw^b^ck 
and if so found, a certificate to that effect 
forwarded to the surveyor of customs. 

In the case cited the exporter took the prescribed 
steps, but the collector, acting upon the instructions 
of the Secretary of the Treasury, refused to alfow 
the refund or to take any steps whatever. Where¬ 


fore, the claimant prayed the allowance of his cl^iim 
in the Court of Claims. The Court of Claims de¬ 


nied the claim for the following stated reason: 

1. The drawback was a mere gratuity of¬ 
fered by the government, imposing no l^gal 


obligation upon the government until the 


ex- 




24 


porter’s right thereto should be ascertained 
and established in the manner prescribed by 
law * * *. 

In Daily v. United States, 17 Ct. Cl. 144, the 
claimant sought to establish by judgment of the 
court her right to a pension, showing that she had 
applied to the Commissioner of Pensions and that 
said commissioner had rejected the claim. The 
Court of Claims said: 

Without laboring through the pension 
laws to show the fact, nothing can be clearer 
or better known to everybody having ordi¬ 
nary knowledge of those laws, that the whole 
matter of ascertaining, determining and cer¬ 
tifying who is lawfully entitled to the gratu¬ 
ity authorized to be bestowed on account of 
military service is confided to certain execu- 
tive officers and nowhere to the judiciary. 
No right to a pension is fixed until these of¬ 
ficers declare it so. If they decide against 
the right there is no appeal from their deci¬ 
sion except to Congress. 

Work, Secretary of the Interior v. U . S. ex rel. 
Rives, 267 U. S. 175, was an action for mandamus 
wherein it was sought to compel the Secretary of 
the Interior to review certain items of the Dent 
Act which had been held by the Secretary to be 
outside the scope of the Act in question. The Dent 
Act provided that the Secretary of the Interior 
might reimburse persons who had expended money, 
upon invitation of the government, in the produc¬ 
tion and preparation for the production of certain 
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metals needed in the war, but with whom no con¬ 
tract existed or any enforceable equity. The Secre¬ 
tary was directed to make adjustments and ^ay- 

i 

ments in each case as he should determine tb be 
just and equitable. In the course of an opinion 
denying the mandamus, the Supreme Court said 
(p. 178) : 

The Dent Act was passed by Congress in 
an effort to do justice and equity to the many 
persons who could not obtain from the Gov¬ 
ernment compensation for supplies or Serv¬ 
ices furnished or losses incurred in helbing 
the Government during the war, because of 
a lack of enforceable contracts or equities. 
As to supplies and services furnished, Inhere 
was to be a settlement made by the Secre¬ 
tary of War, and if this did not satisfy the 
claimant, he was given a right under section 
2 to sue in the Court of Claims to recover 
greater compensation. * * * 

By section 5, provision was made, nbt to 
pay for supplies or services rendered direct¬ 
ly to the Government, but to relieve a blass 
of persons who were invited by the Govern¬ 
ment to invest money in the production and 
preparing for the production of certain 
metals or materials difficult to obtain, and 
needed for the war, and who had thereupon 
incurred expense therein and had suffered 
losses because of the coming of the armistice 
and the consequent destruction of the mar¬ 
ket for such metals. * * * 

* * * * 
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(P. 181:) The above summary of section 
5 clearly shows that Congress was seeking 
to save the beneficiaries from losses which 
it would have been under no legal obligation 
to make igood if a private person. It was a 
gratuity based on equitable and moral 
considerations. United States v. Realty 
Company, 163 IT. S. 427, 439; Allen v. Smith, 
173 IT. S. 389, 402. Congress did not wish 
to create a legal claim. It was not dealing 
with vested rights. It did not, as it did with 
the claims for supplies and services directly 
furnished the Government under the first 
and second sections of the Act, make the 
losses recoverable in a court, but expressly 
provided otherwise. It dealt with the sub¬ 
ject with the utmost caution. It hedged the 
granting of the equitable gratuity with limi¬ 
tations to prevent the use of the statute for 
the recoverv of doubtful or fraudulent 
claims or merely speculative losses. * * * 
***** 

(P. 182:) Congress was occupying toward 
the proposed beneficiaries of section 5 the 
attitude rather of a benefactor, than of a 
debtor at law. Congress intended the Secre¬ 
tary to act for it, and to construe the mean¬ 
ing of the words used to describe the ele¬ 
ments of the net losses to be ascertained and 
to give effect to his interpretation withe ut 
the intervention of the courts. This statute 
presents a case of as wide discretion as was 
held to have been vested in the Secretary of 
the Navy in the Decatur Case. 



27 


In the case of Work v. U. S. ex rel 
etc., C orp., 267 U. S. 185, a question similar to jthat 
discussed in the case of Work v. Rives, supra, was 
submitted to the Supreme Court and mandamus de¬ 
nied as in the case above mentioned. The question 
there was whether interest on money borrowed to 
enlarge a manufacturing plant was a part of lbsses 
incurred in preparing for and producing pyrites, 
a mineral product essential to the conduct of the 
war. The court said in part (p. 186): 

It is sought in this case, as it was in| the 
Rives Case, to avoid the objection that the 
mandamus would control and restrict j the 
statutory discretion vested in the Secretary 
by the averment that he had not taken juris¬ 
diction of the claim for interest and had} not 
considered it. This case, like the Reives 
Case, was heard on demurrer to the answer, 
and the answer shows clearly that the cl aim 
for interest was fully considered by two Sec¬ 
retaries of the Interior and denied. 

The only issue is whether the 
had discretion under section 5 fir 
termine whether interest paid upon the 
ital borrowed is to be considered as paijt of 
the net losses incurred by the relator in pre¬ 
paring for and producing the pyrites. We 
think he had. 

In the case of United States v. Babcock, 250 Tj. S. 

i 

328, cited by the court in the Rives case, a claim |was 
made by an army officer for the value of a hprse 
which died because of improper forage ration $up- 
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plied by the army pursuant to regulations. The 

claim was based on the Act of March 3, 1885, 23 

Stat. 350. The statute provided that the accounting 

officers of the Treasury were authorized and direct- 

* 

ed to “ examine into, ascertain, and determine the 
value of private property belonging to officers and 
enlisted men in the military service of the United 
States,” which might be lost or destroyed in mili¬ 
tary service under certain prescribed circum¬ 
stances. The Court of Claims gave judgment for 
the claimnant after the comptroller of the treasury 
had denied the claim. Upon appeal to the Supreme 
Court, Mr. Justice Brandeis denying the reviewing 
power of the Court of Claims, said (331): 

These general rules are well settled: (1) 
That the United States, when it creates 
rights in individuals against itself, is under 
no obligation to provide a remedy through 
the courts. United States ex rel . Dunlap v. 
Black, 128 U. S. 40, Ex paHe Atocha, 17 
Wall. 439; Gordon v. United States, 7 Wall. 
188, 195; DeGroot v. United States, 5 Wall. 
419, 431-433; Comegys v. Vasse, 1 Pet. 193, 
212. (2) That where a statute creates a right 
and provides a special remedy, that remedy 
is exclusive. Wilder Manufacturing Co. v. 
Corn Products Refining Co., 236 U. S. 165, 
174-175; Arnson v. Murphy, 109 U. S. 238; 
Barnet v. National Bank, 98 U. S. 555, 558; 
Farmers' cC* Mechanics' National Bank v. 
Bearing, 91 U. S. 29, 35. 


* * * 
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I 


In view of the above decisions it is clear 
section 204 confers upon the carriers designated 
therein a gratuity or bounty, and that such gratuity 
or bounty is not such a right of property as was 
contemplated in the due process of law provisions 
of the United States Constitution. 

The distinction made between the nature of the 
claim for deficit during the guaranty period and of 
the claim for compensation for use of lines taken 



over and operated by the Government is illustrated 
by the language of this Court in Int. Com. Cor^m. 


v. United States ex rel. Ft. Dodge, etc., It. Co. , 17 


P. (2d) 860, where a writ of mandamus was sought, 
to compel the Commission to refer a claim for 


guarantees under section 209 to a board of three 
referees as provided for by other statutes with re¬ 


spect to just compensation for the taking and use 


of the railroads. This court in denying the writ, 
said (p. 861): j 

It is argued that such a ruling (of the 
Commission that the matter should notf be 
referred to the board of referees) has the 
effect of granting a judicial review of the 
carrier’s just compensation for the federal 
control period while denying a like review 
for the guaranty period. It must be re¬ 
membered, however, that under the Federal 
Control Act the President took possession 
of the carrier’s property without its Con¬ 
sent, whereas the carrier voluntarily ac¬ 
cepted the guaranty tendered by the Trans¬ 
portation Act. Its rights are accordingly 
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limited to the terms of the Act. It follows 
that the petition for the appointment of a 
board of referees was rightly overruled by 
the Commission, and the lower court erred 
in issuing its writ requiring sucii appoint¬ 
ment. (Italics ours.) 

V 

Even if the commission were in error in refusing to 
certify a deficit for the relator because its accounts 
were not kept under the commission’s supervision, such 
error could not be corrected by mandamus, nor should 
mandamus issue to compel a useless and futile formal 
hearing in the matter 

The appellant’s real complaint is that the Com¬ 
mission has refused to certify the deficit of $3,341.16 
shown in the return filed by the relator, because the 
accounts upon which the amount stated was based 
were not kept under the Commission’s supervision. 
True this action is brought merely to compel a for¬ 
mal hearing, but it is not contended that at such 
hearing, if held, the relator could show that its rec¬ 
ords were in fact kept under the supervision of the 
Commission, i The contrary is not subject to ques¬ 
tion. Therefore the Commission’s present posi¬ 
tion would be unchanged by formal hearing nor 
would its position be subject to compulsory change 
by mandamus. 

This court held in United States ex rel. Abilene <t‘ 
S. Ry. Co. v. I. C. C. y 8 F. (2d) 901, that the duty 
imposed upon the Commission by Section 204 is 
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judicial in its nature and not subject to control of 
the courts by mandamus. This court said (p. 90&): 

* * * ^he g-^tute here under consider¬ 

ation provides for the payment of a deficit 
to railroads not under federal operation; 
the deficit to be ascertained by the Interstate 
Commerce Commission in the manner pro¬ 
vided in the Transportation Act. This dfity 
imposed upon the Commission is judicial in 
character, calling for a determination, pot 
only upon the facts arising in the particular 
case, but for an interpretation of the law ap¬ 
plicable thereto. This, we think, calls for 
more than a mere ministerial act, to be per¬ 
formed by the Commission under express 
direction of law. It invokes the exercis^ of 
judicial discretion which can not be Con¬ 
trolled by the writ of mandamus. i 

To determine the matters raised by this 
appeal, the court is called upon to review the 
proceedings had before the commission ^nd 
to determine whether or not error was com¬ 
mitted. To thus review the case in the pres¬ 
ent proceeding would amount to the conver¬ 
sion of the writ of mandamus into a writ of 
error. This, it has been universally Ifeld, 
can not be done. 

A petition for writ of certiorari to review the 
judgment of this court in the above case was depied 
by the Supreme Court, March 15. 1926, 270 IT. S. 
650. 
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This court again applied the rule above stated, in 
United States ex rel Cripple Creek <£• Colorado 
Springs B. Co. v. Interstate Commerce Commis¬ 
sion, 11 F. (2d) 554, and declined to correct by 
mandamus a position of the Commission which the 
court obviously considered erroneous, as to the ap¬ 
plicability of the term ‘‘system of transportation” 
used in Section 204, to the admitted facts of the 
case. 

The court said (p. 556): 

We have reviewed this case at consider¬ 
able length, in order that the numerous er¬ 
rors committed by the commission growing 
out of its refusal to treat the combined lines 
as a “system of transportation,” may be¬ 
come apparent. These errors, however, we 
are unable to correct in this proceeding. 
This is not a case where the commission has, 
for any reason, refused to assume jurisdic¬ 
tion of the case, as in Kansas City Southern 
By. Co. v. Interstate Commerce Commis¬ 
sion, 40 S. Ct. 187, 252 U. S. 178, 64 L. ed. 
517; but it falls within our holding in U. S. 
ex rel Abilene cfr Southern By. Co. v. Inter¬ 
state Commerce Commission, 8 F. (2d) 901, 
56 App. D. C. The commission has construed 
the statute and applied its construction to 
the facts, and, however, erroneous, its con¬ 
clusions, under recent decisions of the Su¬ 
preme Court, are beyond our jurisdiction to 
correct in this proceeding. 
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Application for writ of certiorari in the abcWe 

i 

case was denied by the Supreme Court, October jL8, 
1926, 273 U. S. 706. 

The appellant cites no case wherein the “c^ue 
process” clause of the Federal Constitution fyas 
been directly enforced by mandamus. In some in¬ 
stances statutes requiring hearings have been I so 
enforced at the instance of the complainant, but We 
find the constitutional provision generally invoked 
in cases other than mandamus bv defendants seek- 
ing protection against the enforcement of penal¬ 
ties or the seizure of their property without what 
they consider a fair hearing. The language of the 
clause, it will be noted, is “No person shall be jde- 

i 

prived of life, liberty or property without due proc¬ 
ess of law”; and not that due process shall be ac¬ 
corded to all persons in the enforcement of their 
rights. Hence it is that where the statute proyid- 
ing for the distribution of gratuities from jthe 
Government omits to specify that a formal heaijing 
should be accorded applicants, the “due procdss” 
clause of the Constitution does not of itself re¬ 
quire a formal hearing nor justify the extraordi¬ 
nary writ of mandamus to compel the distributing 

i 

agency to hold such hearing. 

As illustrating the differences between the ease 
at bar and other reported cases wherein the due 
process clause is invoked, we refer to Garjield, 
Secretary, etc,, v. U, S, ex rel Goldsby, 211 ij. S. 
249 and U. S, ex rel Turner v. Fislier, Secretary, 
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etc., 222 U. S. 204. Both cases grew out of the 
removal bv the Secretary of the Interior of certain 

v %/ 

names from previously prepared and approved In¬ 
dian Tribal Rolls upon which rolls distribution of 
lands and other benefits were to be made by the 
Government. 

In each case it was asked that the Secretary of 
the Treasury be compelled by mandamus to erase 
the notation of removal set opposite the name of 
the relator and to reinstate said name upon the roll. 
The case of Turner v. Fisher, supra, seems to have 
been disposed of by an admission of fact made in 
the pleadings, but the case of Garfield v. Gold shy, 
supra, was fully considered, discussed, and decided 
upon its merits by the Supreme Court. It appeared 
that in November, 1905. the tribal list was, pur¬ 
suant to statute, duly approved by the Secretary 
of the Interior, and certificate of an allotment of 
land was given to Goldsby upon his tribal member¬ 
ship which, if continued, would result in further 
benefits. In March. 1907. the Secretary of the In- 
terior, without notice to Goldsby and without his 
knowledge, erased his name from the rolls and op¬ 
posite the same caused the entry to be made, 44 can¬ 
celed March 4. 1907. ” Suit in the name of the 
United States with Goldsby as relator was brought 
in the Supreme Court of the District of Columbia, 
praying mandamus against the Secretary of the 
Interior to compel the restoration of his enrollment 
as a member of the Chickasaw nation. The lower 


court ordered the writ to issue, which action vjas 
affirmed upon appeal to this Court. The case being 
taken to the Supreme Court of the United States, 
that Court in the course of an opinion delivered (by 
Mr. Justice Day, said in part (211 U. S. 258) : j 

By the Act of March 3, 1901, c. 832, 31 
Stat. 1077, it was provided that the rolls 
made by the Commission to the Five Civil- 
ized Tribes as approved by the Secretary of 
the Interior, should be final, * * *. 

(P. 260:) It is insisted by the learned 
counsel for the Government that the Cojirt 
had no jurisdiction to entertain this suit be¬ 
cause the legal title has not as yet passed 
from the Government, as no patent has 
passed. We have no disposition to question 
those cases in which this Court has held tjiat 
the courts may not interfere with the Lijnd 
Department in the administration of the 
public lands while the same are subject to 
disposition under Acts of Congress entrust¬ 
ing such matters to that branch of the gjov- 
ernment. * * * | 

But the question presented for adjudica¬ 
tion here does not involve the control of any 
matter committed to the Land Department 
for investigation and determination. The 
contention of the relator is, that as the Secre¬ 
tary has exercised the authority conferred 
upon him and placed his name upon the rolls, 
and the same had been certified to the Com¬ 
mission, and he had received an allotipent 
certificate, and was in possession of the lands, 
the action of the Secretarv in striking him 
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from the roll was wholly unwarranted and 

«/ 

not within the authority and control over 
public land titles given to the Interior De¬ 
partment. 

By the conceded action of the Secretary 
prior to the striking of Goldsby’s name from 
the rolls, he had not only become entitled to 
participate in the distribution of the funds 
of the nation, but by the express terms of 
Section 23 of the Act of July 1,1902, c. 1362, 
32 Stat. 641, it was provided that the cer¬ 
tificate should be conclusive evidence of the 
right of the allottee to the tract of land de¬ 
scribed therein. We have therefore under 
consideration in this case the right to con¬ 
trol by judicial action an alleged unauthor¬ 
ized act of the Secretary of the Interior for 
which he was given no authority under any 
Act of Congress.” 

The Court further said (p. 162): 

In the extended discussion which has been 
had upon the meaning and extent of consti¬ 
tutional protection against action without 
due process of law, it has always been recog¬ 
nized that one who has acquired rights by 
an administrative or judicial proceeding 
cannot be deprived of them without notice 
and an opportunity to be heard. 

The right to be heard before property is 
taken or rights or privileges withdrawn, 
which have been previously legally awarded, 
is of the essence of due process of law. It is 
unnecessary to recite the decisions in which 
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this principle has been repeatedly recog¬ 
nized. It is enough to say that its binding 
obligation has never been questioned in this 
Court. 

Whereupon, as above stated, the Supreme Cohrt 
affirmed the conclusion of the lower courts that 
mandamus should issue. 

The cases above cited differ from the case at l)ar 
in that here no right has ever been vested in |he 
relator, and under the statute according the possi¬ 
ble right, it is provided that same shall be fixed by 
the Commission; and until the Commission lias 
acted, there is no right in existence. The Supreme 
Court (211 U. S. 260, quoted above) expressly dis¬ 
claimed authority in the courts to interfere with 
the original making up of the tribal rolls by the 
Interior Department under delegation of Con¬ 
gress ; just as the courts will not interfere with the 
Interstate Commerce Commission in its delegated 
duty of ascertaining what deficits, if any, are re¬ 
payable to a particular carrier under Section Sp04. 
A parallel to the Goldsby case would arise under 
Section 204 if the Commission, having approvedIthe 
claim under said section and certified a deficit! to 
the Secretary of the Treasury, should without no¬ 
tice to the claimant, attempt to withdraw its ap¬ 
proval and cancel its certificate. The expressions 
of the Supreme Court in the cases above cited Em¬ 
phasize the impropriety of mandamus in the case 
at bar. 
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VI 

The claim with its proof as prepared by the relator was 
submitted to the commission with a request for the 
commission's action thereon. The commission having 
acted on the claim at the relator’s request, it should 
not no>v be heard to contend that the matter should be 
reopened for further evidence or argument 

Although, as already pointed out in this brief, 
relator’s claim is not such as would be covered by 
Section V of the Amendments to the Constitution, 
still we submit that under the facts and circum¬ 
stances of the case the relator could not complain 
because a mope formal hearing was not accorded 
it, even if its claim were property under the terms 
of the Constitution. 

With the claim was filed a tabulation of figures 
purporting to represent the income and deficit, by 
months, of the Empire & Southeastern Railway 
during the three years ending June 30, 1917, and 
for the monthsi of June, 1918, to the end of Febru¬ 
ary, 1920, the latter period being that during which 
the control and operation of certain other roads 
was in the hands of the Railroad Administration, 
but during which time the relator operated its own 
line, a net deficit of $3,341.16 was shown. In addi¬ 
tion to data set put in the claim, the attorney for the 
relator submitted to the Commission additional in¬ 
formation and his views of the law applicable to 
the facts involved. It is not contended that at any 
time prior to the entry of the order dismissing the 


claim did the relator or its attorney ask for addi¬ 
tional time to submit additional evidence or for the 
right to argue the ease before the Commission; on 
the other hand the relator’s attorney on December 
29, 1926, wrote to the Commission’s Direct or j of 
Finance, “ You are therefore respectfully informed 
that this claim will not be withdrawn, and avjait 
your decision approving or dismissing this claim, 
on receipt of which further proceedings will be 
taken in the matter as warranted by law.” (Tr. 
48.) The carrier thus had the opportunity, knd 
took advantage of same, of submitting its version 
of the facts and its construction of the law to the 
Commission. In the letter of carrier’s attorney 
dated December 29, 1926 (Tr. 48), the claim, sup¬ 
ported as it then was by the original affid4vit 
thereto and by the additional information ^nd 
argument furnished to the Commission by ^he 
relator, was duly submitted to the Commission. 

The carrier’s application for a rehearing for the 
purpose of presenting additional evidence and ^or 
the first time requesting opportunity to argue the 
case orally, coming as it did after the dismissaj of 
the claim, and without alleging that relator ^as 
unable to supply the “additional facts” prior! to 
the dismissal of the claim, could not affect the ya- 

n i 

lidity of the order already made. (Tr. 31.) Ijfc is 
well settled that in order to justify the reopening 
of a case for additional evidence such evidence 
must at the time of the first submission have bpen 
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unknown to the party moving for the rehearing, or 
if known must have been unobtainable. It may 
further be pointed out that the relator’s motion 
for rehearing does not set out the nature of the al¬ 
leged “additional facts” or make any allegation 
which would justify, even if proven, the allowance 
of the relator’s claim. 


YII 

Appellant’s brief 

It is not our purpose to deal specifically with 
each of the numerous propositions (many of them 
in no sense applicable to the case at bar) which the 
relator includes in its brief, but only to touch upon 
some few features which might have some bearing 
upon the questions at issue. 

1. In appellant’s 44 Assignments of Errors on 
Appeal”, beginning on page 21 of its brief, it is 
charged that the lower court erred in making 
numerous alleged rulings on matters of law; where¬ 
as, in the dismissal of the case, the court rendered 
no opinion and made no declarations of law. There¬ 
fore the only assignments of error which could find 
any possible support in the record are the sustain¬ 
ing by the court of objections to questions concern¬ 
ing communications between the Commission’s 
employees and its members as to the opinions of the 
former upon the relator’s clam; and the acton of 
the court in dismssing the petition. The irrelevance 
and immaterialitv of such testimonv in a case 

•/ v 
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questioning the constitutionality of the Commis¬ 
sion’s action in denying relator’s application for a 
rehearsing is, we submit, too plain to require hr 
justify any argument. 

The propriety of the court’s action in dismissing 
the petition has been fully demonstrated in the pre¬ 
ceding chapters of this brief. j 

2. The appellant on page 43 of its brief bases Its 
right to mandamus upon three cases: the Loujs- 
ville Cement Company case, 246 U. S. 638; the Kan¬ 
sas City case, 252 U. S. 180; and the Humboldt 
Steamship Company case, 224 U. S. 472. 

None of these cases is applicable to the case at 
bar. The commission declined to consider the 
complaint of the Louisville Cement Company be¬ 
cause of an erroneous construction of a limitation 
clause in the Interstate Commerce Act. This lifiii- 
tation clause had been held to be of jurisdictional 
nature, and the Commission’s action was found ^>y 
the court to be an unlawful refusal of jurisdiction. 
Hence it was subject to mandamus. 

The Kansas City Southern case involved a cl^ar 
refusal by the Commission to do what a statute 
specifically directed it to do and hence justified 
mandamus. ! 

In the Humboldt Steamship Company case fhe 
Commission refused to accept jurisdiction of tjhe 
complaint because it involved rates in the territory 
of Alaska, transportation within which territory 
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the Commission erroneously thought to be out¬ 
side the scope of its lawful authority. Hence man¬ 
damus was the proper remedy. 

In the case at bar the Commission has considered 
the relator’s claim in its endeavor to ascertain if a 
deficit had been incurred of the kind and character 
prescribed by Section 204, and has decided that no 
such deficit is shown. No statutory or constitu¬ 
tional requirement exists which would require the 
reopening of the case, or a formal recorded hearing, 
and hence there is nothing further to be compelled 
by mandamus. 

3. In division 2 of its brief (p. 68) the relator, 
in support of an alleged light to a formal hearing 
under the Constitution, cites a number of cases 
holding that orders of the Commission based upon 
findings that freight rates or regulations were un¬ 
reasonable or discriminatory under Sections 1 or 
3 of the Interstate Commerce Act, in order to be 
valid, must have been accompanied by substantial 
evidence adduced and put into the record at the 
hearing. The acts specifically provide for formal 
hearings, and the requirements upon which the 
cases cited by appellants are based do not exist as 
to Section 204 claims. 
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CONCLUSION 

For the reasons above set forth, it is respectfully 
submitted that the action of the lower court should 
be affirmed. 

Nelson Thomas., 

For Interstate Commerce Commission . 
Daniel W. Knowlton, 

Of Counsel 

September 30, 1930. 
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